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IN THE HIGH COURT OF JUDICATURE FOR KARNATAKA
AT BENGALURU

WRIT PETITION NO. of 2021 (PIL)
BETWEEN :
Mr. Saahil Nalwaya
.......... PETITIONER
VERSUS
STATE OF KARNATAKA AND ANOTHER
...... RESPONDENTS

SYNOPSIS AND LIST OF DATES AND EVENTS

DATE EVENTS

5.10.2021 Date of the Gazette publication of the Karnataka
Police (Amendment) Act 2021.

Synopsis

The Petitioner has preferred the instant PIL for seeking an
appropriate writ, order or direction to the Respondent State of
Karnataka to suitably amend the Karnataké Police (Amendment) Act,
2021 notified and published on 05.10.2021, so as to forthwith
prohibit the offering and playing in the State of Karnataka of even
such online fantasy sports which are compliant with the Charter of
the ‘Federation of Indian Fantasy Sports (FIFS)” - the Respondent no.

2 and are games of mere skill played by citizens.by putting their






ol

money at stake, by making it a criminal offence punishable under the

Karnataka Police Act, 1963;

The petitioner submits that surprisingly, even in the Karnataka Police
(Amendmént) Act, 2021 notified and published on 05.10.2021 with
the stated object in the Statement of Objects and Reasons to the
corresponding LA Bill no. 37 of 2021, inter alia, of “"orderly conduct of
citizens and to wean them away from the vice of gambling”, the
Respondent No. 1 had not prohibited the offering and playing of these
online fantasy sports compliant with the Charter of the Respondent

no. 2.

BENGALURU
DATED: ADVOCATE FOR PETITIONER






IN THE HIGH COURT OF JUDICATURE FOR KARNATAKA
AT BENGALURU

WRIT PETITION NO. of 2021 (PIL)

BETWEEN :

Mr. Saahil Nalwaya

Son of Vimal Kumar Nalwaya

Aged about 25 Years,

Residing at G-3, Divya Jyoti Complex,
New Bhupalpura, Girwa,

Udaipur, Rajasthan

Today in Bangalore

.......... PETITIONER

VERSUS

1. STATE OF KARNATAKA
Represented by Chief Secretary,
M S Building, Ambedkar Veedhi,
Bengaluru - 560001.

2. FEDERATION OF INDIAN FANTASY SPORTS (FIFS)
Innova, Regal Building,
69, Connaught Place,
New Delhi - 110001.
contact@fifs.in

...... RESPONDENTS

WRIT PETITION (PUBLIC INTEREST LITIGATION)
UNDER ARTICLE 226 READ WITH ARTICLE 227 OF
THE CONSTITUTION OF INDIA FOR ISSUING
APPROPRIATE WRIT/ORDER/ DIRECTIONS



In the matter of seeking issuance in public interest, of -

(a) an appropriate writ, order or direction to the Respondent
State of Karnataka to suitably amend the Karnataka Police
(Amendment) Act, 2021 notified and published on
05.10.2021, so as to-

(i) forthwith prohibit the offering and playing in the State
of Karnataka of even such online fantasy sports which
are compliant with the Charter of the ‘Federation of
Indian Fantasy Sports (FIFS)’ - the Respondent no. 2
even if they are games of mere skill played by citizens
by putting their money at stake, and

(i) notifying it as a criminal offence punishable under the
Karnataka Police Act, 1963;
(b) To pass any other or further Orders as deem just and

expedient in public interest.

TO
THE HON'BLE CHIEF JUSTICE
AND HIS OTHER HON’BLE COMPANION JUDGES
OF THE HIGH COURT OF JUDICATURE FOR

KARNATAKA AT BENGALURU



The petitioner above named most respectfully submits as

under:

PARTICULARS OF THE CAUSE/ORDER AGAINST WHICH

THE PETITION IS MADE:-

1.1. Date of Order/Notification/Circular/Policy decision etc.

04.10.2021

1.2. Passed in (Case or File Number): Karnataka Police
(Amendment) Act, 2021 notified and published in Gazette
on 05.10.2021.

1.3. Passed by (Name & designation of the Court, Authority,

Tribunal etc.):

Respondent no. 1 — State of Karnataka

Subject matter in brief : That, the Petitioner has
preferred the instant PIL for seeking an appropriate writ,
order or direction to the Respondent State of Karnataka to
suitably amend the Karnataka Police (Amendment) Act,
2021 notified and published on 05.10.2021, so as to
forthwith prohibit the offering and playing in the State of

Karnataka of even such online fantasy sports which are




compliant with the Charter of the ‘Federation of Indian
Fantasy Sports (FIFS)” - the Respondent no. 2 and are
games of mere skill played by citizens by putting their
money at stake, by making it a criminal offence punishable
under the Karnataka Police Act, 1963;

The petitioner submits that surprisingly, even in the
Karnataka Police (Amendment) Act, 2021 notified and
published on 05.10.2021 with the stated object in the
Statement of Objects and Reasons to the corresponding LA
Bill no. 37 of 2021, inter alia, of “orderly conduct of
citizens and to wean them away from the vice of
gambling”, the Respondent No. 1 had not prohibited the
offering and playing of these online fantasy sports
compliant with the Charter of the Respondent no. 2.

Amended Section 176 of the Act continues to
exclude application of the penal provisions stated therein
to any game of mere skill i.e. to pure game of skill.
Definition of ‘gaming’ in amended Section 2(7) applies to
‘any game of chance’ and not to ‘any game of mere skill’. A
sport is also not included in ‘game of chance’.

Consequently, definitions of ‘Instruments of gaming’ in



amended Section 2(11) and of "Online Gaming” in
amended Section 2(12A), continue to remain inapplicable
to ‘game of mere skill’. Consequently, all penal or
preventive provisions relating thereto, such as amended
Sections 78, 79, 80 and 87, continue to remain
inapplicable to ‘game of mere skill’. Definition of ‘Common
Gaming House’ in Section 2(3) of does not have any
express indication of its application outside State of
Karnataka. The Online Fantasy Sports compliant with
Charter of FIFS therefore would continue to operate
without any prohibition in the State of Karnataka.

The petitioner submits that this inaction is despite
having obligation under the directive principles in Part 1V,
and legal competence to make laws conferred in this
respect vide entry 34 of List II of the VIIt" Schedule, of the
Constitution of India, 1949. The Respondent State ought to
have blocked websites of all such operators of online
fantasy sports offering gaming / gambling / betting
activities facilitating the players to put any money at stake.
The petitioner submits that the State has powers to direct

such blocking of websites and regulating their operation,



notwithstanding various judgments of the Hon'ble Supreme
Court and the High Courts.

Whereas the Respondent no. 2 i.e. Federation of
Indian Fantasy Sports (FIFS), claims to be India’s self-
regulatory industry body for Online Fantasy Sports
engaged in adopting and implementing industry self-
governance norms and best practices for the fantasy sports
industry, allegedly to protect the interests of users and
promote public interest, the petitioner submits that the on-
line fantasy sports offered by its Members as per the
Charter of FIFS, are nothing but wholly illegal organized
gambling activities.

It is duty of a State to promote welfare of the people,
to protect children, youth, and weaker sections of the
people against any kind of exploitation. Thus, the State
cannot permit rapid growth of such wholly unregulated
addictive on-line organized gambling activities. Whereas
the effort of the State in bringing in the said Karnataka
Police (Amendment) Act, 2021 is laudable, however, the
State ought to have covered in its ambit even such online

fantasy sports promoted by FIFS, and ought to have made



offering as well as playing of such online fantasy sports, a
criminal offence. By its inaction State would continue to
expose large portions of vulnerable children, youth, and
weaker sections of the people to put their savings on
stakes for playing such online games by use of credit /
debit cards or by on-line bank transfer, which may result in
economic and financial ruin in expectation of making easy

gain.

Particulars of Petitioner:

1. That the Petitioner is Citizen of India. The petitioner is a
practicing advocate holding Enrolment No. R/3314/2019
issued by the Bar Council of Rajasthan and Aadhar No.
330717115112,

2. The Petitioner has not filed any other Public Interest
Litigation Petition either before this Hon’ble Court or before
Hon’ble Supreme Court of India against the said Karnataka
Police (Amendment) Act, 2021. However, he had earlier
filed a PIL DB CWP 2026 of 2021 in the State of Rajasthan,

which however was dismissed by the Hon’ble Rajasthan



(1)

(2)

(3)

High Court vide Order dated 22.07.2021, a copy of which is

at Annexure P-1.

. The Petitioner is not and has not been involved in any

other civil, revenue or criminal litigation in any capacity

before any court or tribunal.

. The Petitioner has no personal dispute with any of the

persons mentioned in the present PIL or effected by its

outcome regarding .

Declaration and undertaking of the Petitioner:

That the present petition is being filed by way of public
interest litigation and the Petitioner does not have any

personal interest in the matter.

That the entire litigation cost, including the advocate’s fee
and other charges are being borne by the Petitioner. The
source of income of the Petitioner are mainly from

profession.

That a thorough research has been conducted in the
matter raised through the present public interest litigation.
The documents so obtained are annexed with the Writ

Petition and other documents will be kept ready for kind



(4)

perusal of this Hon’ble Court at the time of hearing of the

case.

That to the best of the Petitioner’'s knowledge and
research, the issue raised regarding the deficiency in the
Karnataka Police (Amendment) Act, 2021 has not been
dealt with or decided by this Hon’ble Court or by the
Hon’ble Supreme Court of India and that no similar or
identical petition has been filed earlier by him. However,
his earlier PIL DB CWP 2026 of 2021 filed in the State of
Rajasthan, which was dismissed by the Hon’ble Rajasthan
High Court vide Order dated 22.07.2021, may have some
overlapping issues. The Petitioner submits that the said
dismissal Order dated 22.07.2021 passed by the Hon’ble
Rajasthan High Court is not binding on this Hon’ble Court.
The petitioner submits that the Hon’ble Rajasthan High
Court had erred in observing that offering of online fantasy
sports in accordance with the Charter of the FIFS has
already been judicially recognized as a business and
consequently, entitled to protection under Article 19(1)(g)
of the Constitution of India and the prayer seeking

directions to the State Government to prohibit the same



(5)

4.

(1)

would be opposed to Article 14 and 19(1)(g) of the
Constitution of India. The Petitioner submits that this
Hon’ble Court is competent to pass such directions as
prayed herein by exercising extra ordinary writ jurisdiction

under Article 226 of the Constitution of India.

That the Petitioner has understood that in the course of
hearing of this petition the Court may require any security
to be furnished towards costs or any other charges and the

Petitioner shall comply with such requirements.

FACTS IN BRIEF CONSTITUTING THE CAUSE:-

The instant pro bono publico writ petition is being
filed by way of Public Interest Litigation for benefit of
public at large.

The Petitioner submits that the source of knowledge
about the facts alleged in the Writ Petition includes
various published articles, statutory provisions,
information available in public domain, reported or
unreported judgments, and 276“’ Report of Law

Commission of India titled as the "Legal Framework:



@)

(4)

Gambling and Sports Betting Including in Cricket in
India”, A copy of the summary of the said report of Law

Commission is at Annexure P-2.

The Petitioner submits that the suffering caused to
the general public of the State particularly youth is writ
large, and huge amounts are lost by the citizens who
are putting their money at stakes in hope of any chance
to win on online gaming portals promoting various
forms of gambling activities in the guise of online

games.

That the Respondent State had therefore introduced
The Karnataka Police (Amendment) Bill, 2021 with the

following Statement of Objects and Reasons-

"STATEMENT OF OBJECTS AND REASONS’
It is consider necessary further to ... are also

made. Hence the Bill.”

A copv of the Karnataka Police (Amendment) Bill,

2021 with the said Statement of Objects and Reasons is



(5)

at Annexure P-3. A copy of the Karnataka Police

(Amendment) Act, 2021 is at Annexure P-4,

Amended Section 176 of the Act continues to
exclude application of the penal provisions stated
therein to any game of mere skill i.e. to pure game of
skill. Definition of ‘gaming’ in amended Section 2(7)
applies to ‘any game of chance’ and not to ‘any game of
mere skill’. A sport is also not included in ‘game of
chance’. Consequently, definitions of ‘Instruments of
gaming’ in amended Section 2(11) and of "Online
Gaming” in amended Section 2(12A), continue to
remain inapplicable to ‘game of mere skill’.
Consequently, all penal or preventive provisions relating
thereto, such as amended Sections 78, 79, 80 and 87,
continue to remain inapplicable to ‘game of mere skill’.
Definition of ‘Common Gaming House’ in Section 2(3) of
does not have any express indication of its application
outside State of Karnataka. The Online Fantasy Sports
compliant with Charter of FIFS therefore would continue
to operate without any prohibition in the State of

Karnataka.



(6)

(7)

(8)

(9)

The said Amendment Act of 2021 would therefore be
wholly ineffective in curbing the menace of organized
gambling activities promoted by the Online Fantasy
Sports promoted and regulated by FIFS, unless
appropriate directions are issued by this Hon’ble Court
directing the State to consider and issue appropriate

amendments in accordance with law.

Significantly; as per media reports the Hon’ble Home
Minister of the State of Karnataka has also stated that
“skill games are not banned per se. Only gambling for
various sports and games are banned’. A copy of the
news paper report is hereto annexed and marked as

Annexure P-5.

That, Petitioner is not against any particular
organization or online fantasy sports portal, but is

interested in the public cause.

The young generation including the school going

children are addictive to online organized gambling by



(10)

way of such online fantasy sports regulated by FIFS,

which are not prohibited in the Respondent State.

That, vide Order dated 14.02.2020 in DB CWP (PIL)
6653/2019 titled Chandresh Sankhla vs State, Order
dated 16.10.2020 in DB CWP (PIL) 20779/2019 titled
Ravinder Singh Chaudhary Vs State and Order dated
22.10.2020 in DB CWP (PIL) 11122/2020 titled
Mohanlal Nama vs State, the Hon’ble Rajasthan High
Court had earlier dealt with a few issues in respect of
Online fantasy sports games offered by a particular
Company namerIDream 11 Fantasy Private Ltd. It was
held that online fantasy games offered on their portal
did not amount to gambling and that their business
activity had protection of Article 19(1)(g) of the
Constitution of India. Copies of the judgments of the
Hon'ble Rajasthan High Court in DB CWP (PIL)
6653/2019 titled Chandresh Sankhia vs State, DB
CWP  (PIL) 20779/2019 titled Ravinder Singh
Chaudhary Vs State and DB CWP (PIL) 11122/2020

titled Mohanlal Nama vs State are hereto annexed



(11)

(12)

(13)

and marked as Annexure P-6, P-7 and P-8

respectively.

Order dated 18.04.2017 passed by the Hon’ble Punjab &
Haryana High Court in the case of Varun Gumber, and
Order dated 15.09.2017 passed by the Hon’ble Supreme
Court by dismissing SLP thereagainst, are at Annexure

P-9 and P-10 respectively.

Thereafter, NITI Aayog has published a "Draft for
Discussion” for “Guiding Principles for the Uniform
National Level Regulation of Online Fantasy Sports
Platforms in India”. A copy of the said “Draft for
Discussion” issued by NITI Aayog, Government of India

is hereto annexed and marked as Annexure P-11.

Grave suffering is being caused to the general public,
including that of the State of Karnataka, particularly
youth loosing huge amounts put at stakes in hope of
any chance to win on these online fantasy sports portals

regulated by FIFS. Grave suffering is being caused to



(1

(2)

(3)

the players, as significant amounts are being lost by

them.

SOURCE OF INFORMATION:-
That the Petitioner has shown utmost care in
conducting research on the subject matter for the

averments made in the instant writ petition.

That, to the best of the knowledge and research
conducted by the petitioner, certain issues raised in this
petition have not been specifically dealt-with or decided
in various judgments on the subject. In any event, no
similar or identical Writ Petition has been earlier filed by

him concerning the Amendment Act of 2021.

That, the Hon'ble Rajasthan High Court had earlier
dealt with a few issues in respect of Online fantasy
sports of a particular Company namely Dream 11
Fantasy Private Ltd in DB CWP (PIL) 6653/2019 titled
Chandresh Sankhla vs State, DB CWP (PIL)
20779/2019 titled Ravinder Singh Chaudhary Vs

State and DB CWP (PIL) 11122/2020 titled Mohanlal



(4)

Nama vs State. Now, NITI Aayog has published a
"Draft for Discussion” for “Guiding Principles for the
Uniform National Level Regulation of Online Fantasy
Sports Platforms in India”. Despite laudable object in
the Statement of Objects and Reasons, the Respondent
State has neither prohibited offering / playing online
fantasy sports in the State of Karnataka, nor made it an
offence punishable under the Karnataka Police Act,

1963. Hence, the present PIL is bona fide.

If there is any resemblance of this Petition with
another Petition of similar kind either pending or already
decided in this Hon’ble Court or any other High Court or
the Hon’ble Supreme Court of India, the same may only
be coincidental about which the Petitioner has no

knowledge at the time of filing instant Petition.

Nature and extent of injury caused/apprehended:
The nature and extent of the injury caused needs no

explanation.



(a)

(b)

Any representation etc. made:

No, as there is no scope of representations for the relief so

claimed for.

Hence, in such circumstances, the Petitioner has no option
except to file the present Writ Petition on the following

grounds amongst others:-

GROUNDS:

Because, the Respondent State has not taken any steps in
the Karnataka Police (Amendment) Act, 2021 notified and
published on 05.10.2021, to prohibit online fantasy sports
of mere skill and compliant with Charter of FIFS, and to
notify the offering or playing thereof as a punishable

offence under the Karnataka police Act, 1963.

Because, the Respondent State has failed to discharge its

constitutional and statutory duty.



()

(d)

Because, the young generation including the school going
children of the State are becoming addictive of playing the

organized online fantasy sports by putting money at stake.

Because, the Public Gambling Act, 1867 which is no longer
in force, has been verbatim adopted by 14 States / Union
Territories namely, Andaman and Nicobar Islands,
Arunachal Pradesh, Chandigarh, Dadra and Nagar Haveli,
Haryana, Himachal Pradesh, Lakshadweep, Punjab, Madhya
Pradesh, Chhattisgarh, Manipur, Mizoram, Tripura and
Uttarakhand. States namely Delhi, Gujarat Maharasthra,
Jammu & Kashmir, etc. had enacted specific statues in
regard to gambling. None of these regulate or prohibit the
online fantasy games, which require players to put their
money at stake. Sikkim, Meghalaya and State of Nagaland
permit online fantasy sports, but require a licence for the
same. State of Andhra Pradesh, State of Telangana, and
State of Tamil Nadu had prohibited online gaming /
gambling / betting Activities, which involve monetary

stakes by the players.



(e)

(f)

Because, no steps have been taken in this regard by the
Respondent State of Karnataka, despite having obligation
under the directive principles in Part IV, and legal
competence to make laws conferred in this respect vide
entry 34 of List II of the VII*" Schedule of the Constitution

of India, 1949.

Because, in K.R. Lakshmanan (Dr) v. State of T.N.,
(1996) 2 SCC 226, the Hon'ble Supreme Court has held
that:

“20. The judgments of this Court in the two
Chamarbaugwala cases and in the Satyanarayana
case clearly lay down that (i) the competitions where
success depends on substantial degree of skill are
not '‘gambling' and (ii) despite there being an
element of chance if a game is preponderantly a
game of skill it would nevertheless be a game of
"mere skill". We, therefore, hold that the expression

"mere skill" would mean substantial degree or

preponderance of skill,”

Following the said decision, various judgments have been
delivered by various Courts. Despite the same, the

Respondent State is competent to block websites of all



(9)

such operators members of FIFS offering online fantasy
sports and facilitating the players to put any money at
stake, notwithstanding various judgments of the Hon’ble
Supreme Court and this Hon’ble Court on the issue whether

or not the games offered are games of mere skill.

Because, the Order dated 22.07.2021 passed by the
Hon’ble Rajasthan High Court dismissing the PIL filed by
the instant Petitioner is not binding on this Hon’ble Court.
The Petitioner submits that the Hon’ble Rajasthan high
Court had erred in observing that offering of online fantasy
sports in accordance with the Charter of the FIFS has
already been judicially recognized as a business and
consequently, entitled to protection under Article 19(1)(g)
of the Constitution of India and the prayer seeking
directions to the State Government to prohibit the same
would be opposed to Article 14 and 19(1)(g) of the
Constitution of India. The Petitioner submits that this
Hon’ble Court is competent to pass such directions as
prayed herein by exercising extra ordinary writ jurisdiction

under Article 226 of the Constitution of India.



(h)

()

Because, similarly another Order dated 16.10.2020 in D.B.
Civil Writ Petition No. 20779/2019 passed by the Hon'ble
Rajasthan High Court in the matter of Ravindra Singh
Chaudhary v. Union of India & Ors, and further orders
referred and relied therein including Order dated
18.04.2017 passed by the Hon’ble Punjab & Haryana High
Court in the case of Varun Gumber, although approved by
the Hon'ble Supkreme Court by dismissing SLP thereagainst
vide its Order dated 15.09.2017, may not be relevant and
applicable, if under the directions of this Hon’ble Court
suitable amending legislation is forthwith brought in force
to bring online fantasy sports under the ambit of Karnataka

Police Act, 1963.

Because, on-line fantasy sports are illegal organized
gambling activities. Prohibiting the same is necessary as
the people do not even have to leave their own house to
resort to such on-line gambling activities, which are

available round the clock and all 365 days.



()

(k)

Q)

Because, even claims of the Respondent No. 2, of being
the Fantasy Sports self-regulatory industry body
established to protect consumer interest and to create
standardized best practices in the fantasy sports industry,
for responsible gaming, ethical advertisiﬁg, user
verification, fair play, online security measures and
measures for complaints, appear to be mere eye wash

and erroneous. The same are not backed by any data.

Because, the online fantasy sports are promoted widely
by print and electronic media, and many celebrities are
promoting the same. Large public is therefore easily
influenced by such promotions. The same also be

prohibited.

Because, it is duty of a State to promote welfare of the
people, to protect children, youth, and weaker sections of
the people against any kind of exploitation. Thus, the
State cannot permit rapid growth of such wholly
unregulated addictive on-line organized gambling
activities offered in the form of online fantasy sports by

the Members of FIFS.



(m)

(n)

(0)

(p)

Because, by its inaction State may expose Iarge portions
of vulnerable children, youth, and weaker sections of the
people to put their savings on stakes for playing such
online gambling by use of credit / debit cards or by on-
line bank transfer, which may result in their economic and

financial ruin in expectation of making easy gain.

Because, the addiction of the online gambling continued
to be offered in the State may also lead to commission of
suicides by wvulnerable people under the burden of

indebtedness.

Because, appropriate legislative amendments if
immediately brought out by the State to prohibit offering
of such online fantasy sports in the State of Karnataka,
the protection of Article 19(1)(g) would not be available

to the Members of FIFS offering online fantasy games.

Because, such on-line fantasy games offered by various
Members of FIFS are presently being permitted as per
their Memorandum and Articles of Association approved

by the Ministry of Corporate Affairs. The prize money



()

offered and the amount retained by such Operators are
also subjeqt to applicable Income Tax provisions. These
operators may also be holding registration under the GST
by the State or Central Authorities and may be
discharging tax liability. However, none of the same can
cause any impediment in exercise of jurisdiction under
Article 226, to deter this Hon’ble Court from issuing
appropriate directions as prayed for or as may be deemed

fit and proper by this Hon’ble Court in public interest.

Any other grounds shall be raised and any other
document may be referred and relied upon at the time of

oral hearing with the permission of the Hon'ble Court.

DELAY IF ANY IN FILING THE PETITION &
EXPLANATION FOR THAT:

There is no delay in filing the Petition. The Karnataka Police
(Amendment) Act, 2021 has been notified and published
on 05.10.2021. the Petitioner has immediately filed this

PIL.



10.

RELIEF (S) PRAYED FOR:
In the facts and circumstances enumerated above this
Hon'ble Court may be graciously pleased to issue in Public

Interest-

(i) an appropriate writ, order or direction to the
Respondent State of Karnataka to suitably amend the
Karnataka Police (Amendment) Act, 2021 notified and
published on 05.10.2021, so as to forthwith-

(a) prohibit the offering and playing in the State
of Karnataka of even such online fantasy sports
which are compliant with the Charter of the
‘Federation of Indian Fantasy Sports (FIFS)” - the
Respondent no. 2 and are games of mere skill played
by citizens by putting their money at stake, and

(b) notify it as a criminal offence punishable under
the Karnataka Police Act, 1963;

(i) To pass any other or further Orders as deem just

and expedient in public interest.



11. INTERIM ORDER:
Pending issuance of further appropriate amendments by
the State of Karnataka in the Karnataka Police Act, 1963,
this Hon'ble Court may be pleased to stay playing of any
online fantasy sports by putting any money at stake in the

State of Karnataka.

12, CAVEAT:
Although there is no caveat but a copy of the petition will
be served to the respondent as per the directions of this

Hon'ble Court.

HUMBLE PETITIONER

(Advocate for the Petitioner)
Bengaluru

8th October 2021






IN THE HIGH COURT OF JUDICATURE FOR KARNATAKA
AT BENGALURU

WRIT PETITION NO. of 2021 (PIL)
BETWEEN :
Mr. Saahil Nalwaya
.......... PETITIONER
VERSUS
STATE OF KARNATAKA AND ANOTHER
...... RESPONDENTS

VERIFYING AFFIDAVIT

I, Mr. Saahil Nalwaya, son of Sri. Vimal Kumar Nalwaya, aged
about 25 Years, residing at G-3, Divya Jyoti Complex, New
Bhupalpura, Girwa, Udaipur, Rajasthan, today in Bengaluru, do
hereby solemnly affirm and state under oath as follows:-

1) That I am the Petitioner in the above case and am well
aware and acquainted with the facts and circumstances
thereof.

2) I state that what is stated in paragraphs 1 to 9 of the Writ
Petition are true to the best of my knowledge, information
and belief and that Annexures “P1 to P11” are true

copies of the originals.



I do hereby declare that the following is my name and signature
and the contents of this Affidavit are true to the best of my
knowledge, information and belief.

Identified by

DEPONENT
Advocate Sworn to before me
Bangalore
Dated: October ____ 2021

No of Corrections:
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HIGH COURT OF JUDICATURE FOR RAJASTHAN
BENCH AT JAIPUR

D.B. Civil Writ Petition No. 2026/2021

Saahil Nalwaya S/o Vimal Kumar Nalwaya, Aged About 25 Years,
R/o G-3, Divya Jyoti Complex, New Bhupalpura, Girwa, Udaipur,
Rajasthan

----Petitioner

Versus

tate Of Rajasthan Through The Chief Secretary,
Gvernment wa RaJasthan 4 State Of Rajasthan,
Secretarlat Ja1pur—302005 -

Delhi - 110001. i ﬁ;

For Petitioner(s)

For Respondent(s)
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22/07/2021
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1. Heard learned counseél for the respective parties.
2. This petition has been filed seeking the following relief(s):-

“(a) To regulate or prohibit the offering and playing in
the State of Rajasthan of any online fantasy game and
other online games of mere skill by putting money at
stake in expectation of winning;

(b) To prohibit offering and playing in the State of
Rajasthan of any online gaming not amounting to game
of mere skill by putting money at stake in expectation of
winning;

(c) Any other or further order as this Hon’ble Court
-may deem just and expedient may also be passed.”

(Downloaded on 28/07/2021 at 11:45:49 AM)
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3. Respondent No.2, Federation of Indian Fantasy Sports (FIFS)
have filed reply and relied upon various judgments of various
Courts in India and have assérted that it has been consistently
heid that online fantasy sports are games of skilis distinguished

from gambling/betting and enjoy protection under Article 19(1)(g)

he Constitution of India. Copies of the Draft Self Regulations

\
AT .Bﬁﬁ%ﬁﬁs
Oﬁy . NO%
Is required by a mutualigfupd minager to manage the mutual

4, for the respective parties

and their pleadings, it i tioners have sought for

n?‘ewt to make appropriate
1 §
1y
{

4 Of: k\onllne gaming activities,

directions to the Statgeé

asy sports. All these

prayers were considered and%deuded by- this Court in D.B.Civil

AR v

Writ Petition No.20779[2019 (Rawndra Singh Chaudhary

Vs. Union of India & Ors.) vide order dated 16.10.2020. In
essence, the present writ petition is an attempt of reviewing this
judgment referred to hereinabove, which has been passed by this
Court by placing reliance on various judgments rendered by the

Hon’ble Supreme Court.

(Downloaded on 28/07/2021 at 11:45:49 AM)
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5. We are, therefore, of the view that offering of‘ online
fantasy sports in accordance with the Charter of the FIFS has
already been judicially recognized as a business and consequently,
entitled to protection under Article 19(1)(g) of the Constitution of
India and the prayer seeking directions to the State Government
to prohibit the same would be opposed to Article 14 and 19(1)(g)

Constitution of India.

(o f-.'si*’ud%m,,

C'n%mm

KAMLESH KUMAR /

(Downloaded on 28/07/2021 at 11:45:49 AM)
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Law Commission Report Summary
Legal Framework: Gambling and Sports Betting

Including Cricket in India

s The Law Commission of India (Chair: Justice
B.S. Chauhan) submitted its report on July 5,
2018, examining whether betting may be
legalised in India. The report follows a Supreme
Court directive in 2016 where the Court asked
the Commission to examine the possibility of a
law to regulate betting. The Commission noted
that while it is desirable to ban betting and
gambling, it is difficult to prevent these activities
altogether. Therefore, it recommended
regulation of gambling and betting.

= Regulating gambling and betting: Betting and
gambling is a state subject under the
Constitution. Therefore, the Commission noted
that state legislatures may enact a law to regulate
betting and gambling. However, it stated that
Parliament may enact a model law to regulate
betting and gambling, which states may adopt.
Parliament may also enact laws under Article
249 (in national interest) or Article 252 (if two
or more states consent). With regard to online
gambling and betting, it observed that
Parliament has the competence to enact a law.

= Regulations governing gambling and betting:
The Commission recommended that gambling
and betting should only be permitted by licensed
operators from India. For participants, it
recommended that there should be a cap on the
number of such transactions for a specific time
period, i.e., monthly, half-yearly or yearly. It
further recommended that transactions between
operators and participants should be made
cashless and penalties should be imposed for
cash transactions. -

= In order to protect the public from the ill-effects
of these activities and to increase transparency
and state supervision, the Commission
recommended that all betting and gambling
transactions should be linked to the
Aadhaar/PAN Card of the operator and the
participants. Further, any income derived from
betting or gambling should be made taxable
under the Income Tax Act (IT Act), 1961, the
Goods and Services Tax Act (GST), 2017, and
other relevant laws.

Classification of gambling: The Commission
recommended classifying gambling activities
into two categories, namely ‘proper gambling’
and ‘small gambling’. “Proper gambling” would
be characterised by higher stakes. Only
individuals belonging to higher income groups
will be permitted to indulge in “proper
gambling”. Individuals belonging to the lower
income groups will only be permitted to indulge
in “small gambling”. The stakes for “small
gambling” will fall below the bracket of of
stakes permitted in “proper gambling”.

Prohibited persons: The Commission
recommended that certain classes of persons
should be barred from participating in online or
offline gambling platforms. These persons
include: (i) minors, (ii) those who receive
subsidies from the government, or (iii) those
who do not fall within the purview of the Income
Tax Act, 1961, or the Goods and Services Tax
Act, 2017.

Amendments to FEMA: The Commission
recommended that the Foreign Exchange
Management Act, 1999 and the Foreign Direct
Investment Policy be amended to encourage
Foreign Direct Investment in the casino/online
gaming industry, and for other purposes. It felt
that this would propel the growth of tourism and
hospitality industry in such states, and would
also lead to higher revenue and an increase in
employment opportunities.

Amendment to IT Rules: Under the
Information Technology (Intermediary
Guidelines) Rules, 2011, intermediaries are
barred from hosting or transmitting content
relating to or encouraging gambling. The
Commission recommended barring only those
intermediaries which illegally transmit or host
content related to gambling. This will ensure
that intermediaries are not held liable in states
which license gambling.

Match-fixing and sports fraud: The
Commission recommended that match-fixing
and sports fraud should be made criminal
offences with severe punishments,

DISCLAIMER: This document is being furnished to you for your information. You may choose to reproduce or redistribute this report for
non-commercial purposes in part or in full to any other person with due acknowledgement of PRS Legislative Research (“PRS”). The
opinions expressed herein are entirely those of the author(s). PRS makes every effort to use reliable and comprehensive information, but
PRS does not represent that the contents of the report are accurate or complete. PRS is an independent, not-for-profit group. This
document has been prepared without regard to the objectives or opinions of those who may receive it.

Roshni Sinha
roshni@prsindia.org

July 31, 2018

PRS Legislative Research u Institute for Policy Research Studies
3 Floor, Gandharva Mahavidyalaya = 212, Deen Dayal Upadhyaya Marg s New Delhi - 110002

Tel: (011) 43434035-36, 23234801-02 = www.prsindia.org
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KARNATAKA LEGISLATIVE ASSEMBLY
FIFTEENTH LEGISLATIVE ASSEMBLY
TENTH SESSION

THE KARNATAKA POLICE (AMENDMENT) BILL, 2021
(LA Bill No. 37 of 2021)

A Bill further to amend the Karnataka Police Act, 1963.

Whereas it is expedient further to amend the Karnataka Police Act, 1963 (Karnataka
Act 4 of 1964), for the purpose hereinafter appearing:

Be it enacted by the Karnataka State Legislature in the Seventy second year of the
Republic of India as follows:-

1.°Short title and commencement.-(1) This Act may be called the Karnataka Police
(Amendment) Act, 2021.

(2) It shall come into force at once.

2. Amendment of Section 2.-In section 2 of the Karnataka Police Act, 1963
(Karnataka Act 04 of 1964) (here in after referred to as the Principal Act) in clause (3),-

(a) after the words “Profit or gain” occurring in two places the words “or otherwise”

shall be inserted.

(b) in clause (7),

(i) for the words "gaming" does not include a lottery but includes all forms of
wagering or betting in connection with any game of chance except
wagering or betting on a horse-race run on any'race course within or
outside the State, when such wagering or betting takes place” the words
"gaming means and includes online games, involving all forms of
wagermg or betting, including in the form of tokens valued in terms of
money paid before or after issue of it, or electronic means and virtual
currency, electronic transfer of funds in connection with any game of
chance, but does not include a lottery or wagering or betting on horse-race
run on any race course within or outside the State, when such wagering
-or betting takes place” shall be substituted.

(ii) in the exblanation in item (i) the following shall be inserted at the end,
namely:-
"any act or risking money, or otherwise on the unknown result of an event

including on a game of skill and any action specified above carried out
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directly or indirectly by the players pléying any game or by any third
parties". )

(c) for clause (11) the following shall be substituted, namely:-

"(11) 'Instruments of gaming' includes any article used or intended to be used as a
subject or means of gaming, including computers, computer system, mobile app
or internet or cyber space, virtual platform, computer network, computer
fesource, any communication device, electronic applications, software and
accessory or means of online gaming, any document, register or record or
evidence of any gaming in electronic or digital form, the proceeds of any online
gaming as or any winning or prizes in money or otherwise distributed or intended

to be distrubted inrespect of any gaming;

Explanation: The words ‘computer’, ‘communication device’, ‘computer
network’, ‘computer resource’, ‘computer system’, ‘cyber café’ and ‘electronic
record’ used in this Act shall have the respective meaning assigned to them
in the Information Technology Act, 2000 (Central Act 21 of 2000)”.

(d) after clause (12) the following shall be inserted, namely:-

"(12A) “Online gaming” means and includes games as defined in clause (7)
played online by means of instruments of gaming, computer, computer
resource, computer net work, computer system or by mobile app or internet
or any communication device, electronic application, software or on any

virtual platform;"
(e) In clause (13), the following shall be inserted at the end, namely:-

"including a recreation club or on virtual platform, mobile app or internet or
any communication device, electronic application, éoftware, online gaming
and computer resourée as defined in Information Technology Act,
2000(Central Act 21 of 2000) or under this Act;"

3. Amendment of Section 78.-In section 78 of the Principal Act, In sub-section (1
in clause (a),-

(a) after the words "enclosure, vehicle, vessel or place" the words and figures "or
at cyber café or online gaming involving wagering or betting including
computer resource or mobile application or internet or any communication
device as, defined in the Information Technology Act, 2000 (Central Act 21 of
2000)" shall be inserted.

(i) in clause (vi) after the words "depend on chance or" the words "skill of
other" shall be inserted.

(ii) after the clause (vi) the following shall be inserted, namely:-
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"(viijon any act on risking money or otherwise on the unknown
result of an event including on a game of skill"; or

(i)  in the hanging para for the words "one year" the words “three years”
and for the words "one thousand"' the words "one lakh" shall be
substituted. '

(iv) in the proviso for the words “one month” the words “six months” and
for the words “five hundred” the words “ten thousand” shall
respectively be substituted;

(b) In sub-section (2),-

(i) after the words "sub section or present” the words "or aids or abets" shall

be inserted;

(i) for fhe words "one month" the words "six months" and for the words "five

hundred" the Words "ten thousand" shall be respectively substituted;

(c) In sub-section (3), for the words "three months" the words "one year" aﬁd for the
words "three hundred" the words "twenty thousand" shall be respectively
substituted.

4. Amendment of Section 79.- In section 79 of the Principal Act,-
(i) in the hanging para, for the words "one year" the words "three years" shall be

substituted and after the word "fine" the words "up to rupees one lakh" shall be inserted;

(i) in the proviso,-

(a) in clause (a) for the words "three months" the words "six months" and for
the words "five hundred" the words "ten thousand" shall be respectively

substituted;

(b) in clause (b) for the words "six months" the words "one year" and for the

words "five hundred" the words "fifteen thousand" shall be respectively
substituted; and
(c) in‘clause (c) for the words "nine months" the words "eighteen months" and
for the words "one thousand" the words "twenty thousand" shall be
respectively substituted.
5. Amendment of Section 80.-In section 80 of the Principal Act,-
(i) for the words "one year" the words "three years" shall be substituted and after the

word "fine" the words "upto rupees one lakh" shall be inserted;

(ii) in the proviso,-
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(a) in clause (a) for the words "one month" the words "six months" and for the
words "two hundred" the words "ten thousand" shall be- respectively

substituted;

(b) in clause (b) for the words "three months" the words "one year" and for the
words "two hundred" the words "fifteen thousand" shall be respectively

substituted; and

(c) in clause (c) for the words "six months" the words "eighteen months" and
for the words "five hundred" the words ‘twenty thousand" shall be
respectively substituted. :

6. Amendment of Section 87.-In section 87 of the Principal Act,-

(a) after the words "suspected to be gaming" the words "or aiding or abetting such

gaming" shall be inserted;
(b) for the words "three months" the words "six months" and for the words "three
hundred" the words "Ten thousand" shall be respectively substituted.

7. Amendment of Section 114.- In section 114 of the Principal Act, after the words
>“ﬁne” the words “which shall not be less than twenty five thousand but which may extend
to rupees one lakh” shall be inserted.

8. Insertion of section 128A.-After section 128 the Principal Act the following shall

be inserted, namely:-
“128A.Certain offences to be Cognizable, Non-bailable,-
(1) All offences under chapter VII except section 87; and all offences under
section 90, 108, t13, 114 and 123 under chapter VIII shall be
cognizable and non-bailable;

(2) Offences under section 87 shall be cognizable and bailable .”

9. Antendment of section 176.-In section 176 of the Principal Act, the words “and

to wagering by persons taking part in such game of skill” shall be omitted.
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STATEMENT OF OBJECTS AND REASONS

It is consider necessary fufther to amend the Karnataka Police Act, 1963

(Karnataka Act 4 of 1964) to provide for,-

(i) effective enforcement of the provisions of this Act by making offences under
Chapter VII and under section 90, 98, 108, 113,114 and 123 as cognizable
offence’ and non-bailable except section 87 which is made cognizable and
bailable;

(ii) include the wuse of cyberspace including computer resources or any
communication devise as defined in Information Technology Act, 2000 in the

process of gaming. to curb the menace of gaming through internet, mobile

app;
(iii) enhance the punishment for Gaming for the orderly conduct of citizens and to
wean them away from the vice of gambling;

(iv) certain other consequential amendments are also made.

Hence the Bill,
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FINANCIAL MEMORANDUM

There is no extra expenditure involved the proposed legislative measure.

AARAGA JNANENDRA
Minister for Home

M.K. VISHALAKSHI
Secretary (I/c)
Karnataka Legislative Assembly

S VR A
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ANNEXURE
Extract from the Karnataka Police Act, 1963

(Karnataka Act 4 of 1964)

XX XX ‘ XX
2. Definitions.— In this Act, unless the context otherwise requires,—
XX XX XX

(3) “common gaming-house” means a building, room, tent, enclosure, vehicle, vessel
or place in which any instruments of gaming are kept or used for the profit or gain of the
person owning, occupying, or keeping such building, room, tent, enclosure, vehicle, vessel
or place, or of the person using such building, room, tent, enclosure, vehicle, vessel or
place, whether he has a right to use the same or not, such profit or gain being either by
way of a charge for the use of the instruments of gaming or of the building, room, tent,
enclosure, vehicle, vessel or place, or otherwise howsoever or as subscription or other
payment for the use of facilities along with the use of the instruments of gaming or of the
building, room, tent, enclosure, vehicle, vessel or place for purposes of gaming;

Explanation.l— In this clause “person” includes a company, association, club or
other body of persons whether incorporated or not.

XX XX XX

(7) “gaming” does not include a lottery but includes all forms of wagering or betting
in connection with any game of chance, except wagering or betting on a horse-race run on
any race course within or outside the State, when such wagering or betting takes place,—

(i) on the day on which such race is run; and

(ii) in an enclosure set apart for the purpose in a race course by the licensee of such
race course under the terms of the licence issued under section 4 of the Mysore Race
Courses Licensing Act, 1952 (Mysore Act VIII of 1952); and

(iii) between any person being present in such enclosure, on the one hand and such
licensee or other person licensed by such licensee in terms of the aforesaid licence on the
other in such manner and by such contrivance as may be permitted by such licence.

Explanation.—In this clause,—

(i) ‘wagering or betting,” includes the collection or soliciting of bets, the receipt or
distribution of winnings or prizes, in money or otherwise, in respect of any act which is
intended to aid or facilitate wagering or betting or such collection, soliciting, receipt or
distribution;

(i) ‘game of chance’ includes a game of chance and skill combined and a pretended
game of chance or of chance and skill combined, but does not include any athletic game or
sport;

XX XX XX

(11) “instruments of gaming” includes any article used or intended to be used as a
subject, or means of gaming, any document used or intended to be used as a register or
record or evidence of any gaming, the proceeds of any gaming and any winnings or prizes in
money or otherwise distributed or intended to be distributed in respect of any gaming;

XX XX XX

(13) “place” includes a building, a tent, a booth or other erection, whether permanent
or temporary, or any area whether enclosed or open; ‘
XX XX XX

(18) “public place” includes the foreshore, the precincts of every public building or
monument, and all places accessible to the public for drawing water, washing or bathing or
for the purpose of recreation;

XX XX XX
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(20) “street” includes any highway, bridge, way over a causeway, viaduct, arch, quay
or wharf or any road, lane, footway, square, court, alley or passage accessible to the public,
whether a thoroughfare or not;

XX XX XX

(23) “vehicle” means any carriage, cart, van, dray, truck, hand-cart or other
conveyance of any description and includes a bicycle, tricycle, a rickshaw, an automatic
car, a vessel or an aeroplane.

XX XX XX
78. Opening, etc., of certain forms of gaming.— (1) Whoever,—

{a) being the owner or occupier or having the use of any building, room, tent,
enclosure, vehicle, vessel or place, opens, keeps or uses the same for the purpose of
gaming,—

(i) on a horse-race, or

(ii) on the market price of cotton, bullion or other commodity or on the digits of
the number used in stating such price, or ‘

(iii) on the amount or variation in the market price of any such commodity or on
the digits of the number used in stating the amount of such variation, or

(iv) on the market price of any stock or share or on the digits of the number used
in stating such price, or

(v) on the number of registration or on the digits of the number of registration of
any motor vehicle using a public place, or

(vi) on any transaction or scheme of wagering or betting in which the receipt or
distribution of winnings or prizes in money or otherwise is made to depend on
chance; or

(b) being the owner or occupier of any such building, room, tent, enclosure, vehicle,
vessel or place knowingly or wilfully permits the same to be opened, occupied, kept or used
by any other person for the purpose of gaming on any of the objects aforesaid, or

(c) has the care or management of, or in any manner assists in, conducting the
business of, any such building, room, tent, enclosure, vehicle, vessel or place opened,
occupied, kept or used for the purpose of gaming on any of the objects aforesaid, or

(d) advances or furnishes money for the purpose of gaming on any of the objects
aforesaid with persons frequenting any such building, room, tent, enclosure, veh1cle vessel
or place,

shall, on conviction, be punished with imprisonment which may extend to one year,
or with fine which may extend to one thousand rupees, or with both:

Provided that, in the absence of special reasons to be recorded in writing, the
punishment to be imposed on an offender on conviction for an offence under this sub-
section shall be imprisonment for not less than one month or fine of not less than five
hundred rupees or both.

(2) Whoever is found in any building, room, tent, enclosure, vehicle, vessel or place
referred to in sub-section (1), gaming on any of the objects specified in that sub-section, or
present, for the purpose of gaming on any such object shall, on conviction, be punished
with imprisonment which may extend to one month or with fine which may extend to five
hundred rupees or with both.

Any person found in any such building, room, tent, enclosure, vehicle, vessel or
place during any gaming therein on any of the objects specified in sub-section (1) shall be
presumed, until the contrary is proved, to have been there for the purpose of gaming on
such object.

(3) Whoever is found gaming on any of the objects specified in sub-section (1) in any
public street or thoroughfare or in any place to which the public have or are permitted to
have access shall, on conviction be punished with imprisonment which may extend to three
months or with fine which may extend to three hundred rupees, or with both.

e 2 AT SO —— e s



Gl

9

XX XX XX
79. Keeping common gaming house, etc.— Any person who,—

(a) opens, keeps or uses any building, room, tent, enclosure, vehicle, vessel, or place
for the purpose of a common gaming-house;

(b) being the owner or occupier of any such building, room, tent, enclosure, vehicle,
vessel, or place knowingly or wilfully permits the same to be opened, occupied, kept or used
by any other person for the purpose aforesaid;

(c) has the care or management of, or in any manner assists in conducting the
business of, any such building, room, tent, enclosure, vehicle, vessel, or place opened,
occupied, kept or used for the purpose aforesaid; or

(d) advances or furnishes money for the purpose of gaming with persons frequenting
any such building, room, tent, enclosure, vehicle, vessel, or place,

shall, on conviction, be punished with imprisonment which may extend to one year and
with fine:

Provided that,—

(a) for a first-offence, such imprisonment shall not be less than three months and
fine shall not be less than five hundred rupees;

(b) for a second offence, such imprisonment shall not be less than six months and
fine shall not be less than five hundred rupees; and

(c) for a third or subsequent offence, such imprisonment shall not be less than nine
months and fine shall not be less than one thousand rupees.

XX XX XX

80. Gaming in common gaming-house, etc.— Whoever is found in any common
gaming-house gaming or present for the purpose of gaming shall, on conviction, be
punished with imprisonment which may extend to one year and with fine:

Provided that,—

(a) for a first offence such imprisonment shall not be less than one month and fine
shall not be less than two hundred rupees;

(b) for a second offence such imprisonment shall not be less three months and fine
shall not be less than two hundred rupees; and

(c) for a third or subsequent offence such imprisonfnent shall not be less than six
months and fine shall not be less than five hundred rupees.

XX XX XX

87. Gaming in public streets.— Whoever is found gaming or reasonably suspected
to be gaming in any public street, or thoroughfare, or in any place to which the public have
or permitted to have access or in any race-course shall, on conviction, be punished with
imprisonment which may extend to three months or with fine which may extend to three
hundred rupees, or with both and where such gaming consists of wagering or betting, any
such person so found gaming shall, on conviction, be punishable in the manner and to the
extent referred to in section 80 and all moneys found on such person shall be forfeited to
the Government.

Any police officer may seize all things reasonably suspected to be instruments of
gaming found in such public street, thoroughfare, place or race-course or on or about the
person of those whom he shall so arrest, and the Magistrate may, on conviction of the
offender, order such instruments to be forthwith destroyed. When anything has been found
on or about any person and a court is satisfied that the police officer had reasonable
grounds for suspecting that such thing was an instrument of gaming, such circumstance
shall, until the contrary is proved, be evidence that such thing was an instrument of
gaming and that the person on or about whom the thing was found was present for the
purpose of gaming.

XX XX XX
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90. Printing, publishing or distributing any news or information.—(1) No person
shall print, publish, sell, distribute or in any manner circulate any newspaper, news-sheet
or other document or any news or information with the intention of aiding or facilitating
gaming.
(2) Any person who contravenes the provisions of sub-section (1) shall, on conviction,
be punished with imprisonment which may extend to six months and with fine.

(3) Any Police Officer may enter and search any place for the purpose of seizing, and
may seize all things reasonably suspected to be used or to be intended to be used, for the
purpose of committing an offence under this section.

(4) Any Police Officer may arrest without warrant any person who contravenes the
provisions of sub-section (1).

XX XX XX

108. Penalty for contravention of rules or directions under section 35, 38 or
39,— Whoever disobeys an order lawfully made under section 35, 38 or 39 or abets the
disobedience thereof, shall, on conviction, be punished,—

(i) if the order disobeyed or of which the disobedience was abetted was made under
subsection (1) of section 35, or under section 38 or section 39, with imprisonment for a
term which may extend to one year but shall not, except for reasons to be recorded in
writing, be less than four months and shall also be liable to fine;

(ii) if the said order was made under sub-section (2) of section 35, with imprisonment
which may extend to one month or with fine which may extend to one hundred rupees; and

(iii) if the said order was made under sub-section (3) of section 35, with fine which
may extend to one hundred rupees.

XX XX XX

113. Penalty for contravention of directions under sections 54, 55, 56 or 63.—
Whoever opposes or disobeys or fails to conform to any direction issued under sections 54,
55, 56 or 63 or abets opposition to or disobedience of any such direction shall, on
conviction, be punished with imprisonment which may extend to one year, but shall not,
except for reasons to be recorded in writing, be less than four months, and shall also be
liable to fine.

XX XX XX

114. Penalty for entering area from which person has been directed to remove
himself.— Notwithstanding anything contained in section 61, any person who, in
. contravention of a direction issued to him under sections 54, 55, 56 or 63 enters the area
from which he was directed to remove himself, shall on conviction, be punished with
imprisonment for a term which may extend to two years, but shall not, except for reasons
to be recorded in writing be less than six months, and shall also be liable to fine.

XX XX XX

123. Penalty for causing disaffection, etc.— (1) Whoever intentionally causes or
attempts to cause, or does any act which he knows is likely to cause, disaffection towards
the Government established by law in India, among the members of the police force, or
induces or attempts to induce, or does any act which he knows is likely to induce, any
member of the police force to withhold his services or to commit a breach of discipline shall
be punished with imprisonment for a term which may extend to six months, or with fine
which may extend to two hundred rupees, or with both.

Explanation.—Expressions of disapprobation of the measures of the Government
with a view to obtain their alteration by lawful means, or of the disapprobation of the
administrative or other action of the Government, do not constitute an offence under this
section unless they cause or are made for the purpose of causing or likely to cause
disaffection.

(2) Nothing shall be deemed to be an offence under this section which is done in
good faith,—




(b

(a) for the purpose of promoting the welfare or interests of any member of the
police force by inducing him to withhold his services in any manner
authorised by law; or

11

(b) by or on behalf of any association formed for the purpose of furthering the
interests of members of the police force as such, where the association has
been authorised or recognised by the Government and the act done is done
under any rules or articles of the association which have been approved by the
Government.

(3) No court shall take cognizance of any offence under this section except with the
previous sanction, or on the complaint, of the District Magistrate.

(4) No court inferior to that of a magistrate of the first class shall try any offence
under this section.

(5) Notwithstanding anything contained in Chapter XXII of the Code of Criminal
Procedure, 1898, no offence under this section shall be triable summarily.

XX XX XX

128. Prosecution for offences under other enactments not affected.— Nothing
in this Act shall be construed to prevent any person from being prosecuted and punished
under any other enactment for any offence made punishable by this Act or from being
prosecuted and punished under this Act for an offence punishable under any other
enactment:

Provided that; all such cases shall be subject to the provisions of section 403 of the
Code of Criminal Procedure, 1898.
XX XX XX
176. Saving of games of skill.— For the removal of doubts it is hereby declared

that the provisions of sections 79 and 80 shall not be applicable to the playing of any pure
game of skill and to wagering by persons taking part in such game of skill. ‘

XX XX XX
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DEPARTMENT OF PARLIAMENTARY AFFAIRS AND LEGISLATION SECRETARIAT
NOTIFICATION
NO: DPAL 38 SHASANA 2021, BENGALURU, DATED:05.10.2021
The Karnataka Police (Amendment) Bill, 2021 9&33, 20210 ©930,L00° 30N¥
430 DTOBBEOT) TasTOOT 2, BRTIT),, MO SPITPIMON AT,
20210 BRIFET 9DA0DED RO0Bs 28 02N DX0T: 05.10.2021F3J0 5T
TozsRIT IFR TotssBYT (2301 IVA) 0De), &TEIRTOR) estBA NS,

KARNATAKA ACT NO.28 OF 2021

(First Published in the Karnataka Gazette Extra-ordinary on the 5th Day of
October 2021)

THE KARNATAKA POLICE (AMENDMENT) ACT, 2021
(Received the assent of the Governor on the 4th day of October, 2021)

An Act further to amend the Karnataka Police Act, 1963.

Whereas it is expedient further to amend the Karnataka Police Act, 1963
(Karnataka Act 4 of 1964), for the purpose hereinafter appearing:

Be it enacted by the Karnataka State Leglslature in the Seventy second year
of the Republic of India as follows:-

1. Short title and commencement.-(1) This Act may be called the
Karnataka Police (Amendment) Act, 2021.

(2) It shall come into force at once.

2. Amendment of Section 2.-In section 2 of the Karnataka Police Act, 1963
(Karnataka Act 04 of 1964) (here in after referred to as the Principal Act) in clause

(3),-
(©)
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(@) after the words “Profit or gain” occurring in two places the words “or

otherwise” shall be inserted.

(b) in clause (7),

(©

(d)

(i) for the words "gaming" does not include a lottery but includes all
forms of wagering or betting in connection with any game of chance
except wagering or betting on a horse-race run on any race course
within or outside the State, when such wagering or betting takes
place" the words "gaming means and includes online games,
involving all forms of wagering or betting, including in the form of
tokens valued in terms of money paid before or after issue of it, or
electronic means and virtual currency, electronic transfer of funds
in connection with any game of chance, but does not include a
lot~tery or wagering or betting on horse-race run on any race course
within or outside the State, when such wagering or betting takes
place” shall be substituted.

(ii) in the explanation in item (i) the following shall be inserted at the
end, namely:-
"any act or risking money, or otherwise on the unknown result of an
event including on a game of skill and any action specified above
carried out directly or indirectly by the players playing any game or
by any third parties".
for clause (11) the following shall be substituted, namely:-

"(11) 'Instruments of gaming' includes any article used or intended to be
used as a subject or means of gaming, including computers, computer
system, mobile app or internet or cyber space, virtual platform, computer
network, computer resource, any communication device, electronic
applications, software and accessory or means of online gaming, any
document, register or record or evidence of any gaming in electronic or
digital form, the proceeds of any online gaming as or any winning or prizes
in'money or otherwise distributed or intended to be distrubted inrespect
of any gaming;
Explanation: The words ‘computer’, ‘communication device’, ‘computer
network’, ‘computer resource’, ‘computer system’, ‘cyber café’ and ‘electronic
record’ used in this Act shall have the respective meaning assigned to them
in the Information Technology Act, 2000 (Central Act 21 of 2000)".
after clause (12) the following shall be inserted, namely:-

"(12A) “Online gaming” means and includes games as defined in
clause (7) played online by means of instruments of gaming,
computer, computer resource, computer net work, computer system
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or by mobile app or internet or any communication device, electronic
application, software or on any virtual platform;"

(e) In clause (13), the following shall be inserted at the end, namely:-

"including a recreation club or on virtual platform, mobile app or
internet or any communication device, electronic application,
software, online gaming and computer resource as defined in

Information Technology Act, 2000(Central Act 21 of 2000) or under
this Act;"

3. Amendment of Section 78.-In section 78 of the Principal Act, In sub-
section (1) in clause (a),-

(a) after the words "enclosure, vehicle, vessel or place" the words and

figures "or at cyber café or online gaming involving wagering or betting

including computer resource or mobile application or internet or any

communication device as defined in the Information Technology Act,
2000 (Central Act 21 of 2000)" shall be inserted.

(i) in clause (vi) after the words "depend on chance or" \the words "skill of
other" shall be inserted.
(ii) after the clause (vi) the following shall be inserted, namely:-

"(viijon any act on risking money or otherwise on the
unknown result of an event including on a game of skill";

or
(iii) in the hanging para for the words "one year" the words "three years"
and for the words "one thousand" the words "one lakh" shall be
substituted.
(iv) in the proviso for the words “one month” the words “six months” and

for the words “five hundred” the words “ten thousand” shall
respectively be substituted;

(b) In sub-section (2),-

(i) after the words "sub section or present" the words ' "or aids or abets"
shall be inserted,;

(ii) for the words "one month" the words "six months" and for the words
"five hundred" the words "ten thousand" shall be respectively
substituted;

(c) In sub-section (3), for the words "three months" the words "one year" and
for the words "three hundred" the words "twenty thousand" shall be
respectively substituted.

4. Amendment of Section 79.- In section 79 of the Principal Act,-

(i) in the hanging para, for the words "one year" the words "three years" shall
be substituted and after the word "fine" the words "up to rupees one lakh" shall be
inserted;



(ii) in the proviso,-
(@) in clause (a) for the words "three months" the words "six months"
and for the words "five hundred" the words "ten thousand" shall be
respectively substituted;

(b) in clause (b) for the words "six months" the words "one year" and for
the words "five hundred" the words "fifteen thousand" shall be
respectively substituted; and

(c) in clause (c) for the words "nine months" the words "eighteen
months" and for the words "one thousand" the words "twenty
thousand" shall be respectively substituted.

5. Amendment of Section 80.-In section 80 of the Principal Act,-

(i) for the-words "one year" the words "three years" shall be substituted and
after the word "fine" the words "upto rupees one lakh" shall be inserted;

(ii) in the proviso,-
(@) in clause (a) for the words "one month" the words "six months" and

for the words "two hundred" the words "ten thousand" shall be
respectively substituted;

(b) in clause (b) for the words "three months" the words "one year" and
for the words "two hundred" the words "fifteen thousand" shall be
respectively substituted; and

(c) in clause (c) for the words "six months" the words "eighteen months"
and for the words "five hundred" the words "twenty thousand" shall
be respectively substituted.

6. Amendment of Section 87.-In section 87 of the Principal Act,-

(a) after the words "suspected to be gaming" the words "or aiding or
abetting such gaming" shall be inserted;

(b) for the words "three months" the words "six months" and for the words
"three hundred" the words "Ten thousand" shall be respectively
" substituted.

7. Amendment of Section 114.- In section 114 of the Principél Act, after

the words “fine” the words “which shall not be less than twenty five thousand but
which may extend to rupees one lakh” shall be inserted.

8. Insertion of section 128A.-After section 128 the Principal Act the
following shall be inserted, namely:-
“128A.Certain offences to be Cognizable, Non-bailable,-

(1) All offences under chapter VII except section 87; and all offences
under section 90, 108, 113, 114 and 123 under chapter VIII shall be
cognizable and non-bailable;

(2) Offences under section 87 shall be cognizable and bailable .”
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9. Amendment of section 176.-In section 176 of the Principal Act, the words “and
to wagering by persons taking part in such game of skill” shall be omitted.

By Order and in the name of
the Governor of Karnataka,

G.SRIDHAR
Secretary to Government
Department of Parliamentary
Affairs and Legislation
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1.1. General Principles

1.1.1 This Charter for Online Fantasy Sports Platforms (“Charter”) is published and issued by the
Federation of Indian Fantasy Sports (“FIFS”). This Charter is applicable to each member of
the FIFS (“Member”) who is an operator of an online fantasy sports platform (“OFSP”) in
India. This Charter shall be governed and construed in accordance with the FIFS By-Laws, as
amended/reissued from time to time (“By-Laws”).

1.1.2 In pursuance of its objectives and in an attempt to self-regulate OFSPs within the territory of
the Republic of India, FIFS hereby issues this Charter setting out minimum standards and
expectations for any entity carrying on the business of operating an OFSP (“OFSP Operators”)
in India.

1.1.3 Provided that all contests on OFSPs operated by any FIFS Members adhere to the General
Principles of this Charter in full or are approved in manner set out in this Charter, and subject
to such continuing adherence, such OFSP Operator shall be considered an “FIFS Approved
Operator”. No contest format on an OFSP may be offered by an FIFS Approved Operator
unless the same adheres to the Charter or is confirmed by the Governing Council of the FIFS
(“Governing Council”).

1.1.4 In order for an OFSP to be considered for confirmation by the Governing Council, the
Operator shall obtain and submit an evaluation and opinion from the Innovation Committee
of the FIFS of the proposed contest as a ‘game of skill’, i.e. a contest in which there is a
preponderance of skill over chance in the determination of the winning outcome of the
game/contest. Except for format evaluations provided as part of a Member’s benefits for a
Membership Tier with the FIFS, all costs incurred in obtaining the legal opinion and
evaluation referred to above shall be borne by the Member. The Governing Council shall
consider the proposed OFSP contest submission and the Innovation Committee’s
determination and evaluation of the same and determine if the proposed OFSP is approved or
rejected as a ‘game of skill’, and shall notify the Operator of such decision by means of written
communication.

L.1.5 The acquisition and maintenance of Membership with FIFS shall be subject to the Member
ensuring that it only offers and operates contests on its OFSP that adhere to the Charter, which
adherence is confirmed by the Innovation Committee, and otherwise adheres to and complies
with the provisions of the Charter. ) -

1.2, Organisation

1.2.1 Each Member will be duly incorporated in India or have a corporate presence in India and
will prominently display its full corporate name, phone/e-mail of head/corporate office and e-
mail address for user support and queries on its platform/website.

1.2.2 A Member will update and notify the Governing Council and such person that avails the
services of a Member (“Member User”) of any change in its contact details, as aforesaid.

1.3. Legality

1.3.1 All contest formats offered on an OFSP by a Member will be skill predominant. A winning
outcome will always reflect the relative knowledge and skill of the user. A winning outcome
and every aspect of a fantasy team’s performance will always be determined predominantly
by the incontrovertible statistical results and elements of players’/athletes’ performances and
will not be based on subjective elements such as leadership and other qualitative measures.

132 A contest offered on an OFSP by a Member will comprise of a contest where a Member User
competes against other contest users as the owner/manager of a fantasy team of real-world
athletes in a real-world sports match. -

1.3.3 A Member will offer its pay-to-play contest format on an OFSP such that Indian users will
only compete with other Indian users and, towards this end, shall not process any foreign

FEDERATION OF INDIAN
FANTASY SPORTS

Effective Date — 21.07.2020
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1.3.5

1.3.6

1.3.7

1.3.8

1.3.9

1.3.10

1.3.11

1.3.12

1.3.13

1.3.14
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payment transactions or accept international credit cards or other foreign currency instruments
in respect of user deposits or platform fee and prize pool contributions to such contests.

Partlclpatlon in pay-to-play contest formats in India will be restricted to users who reside only
in those states in which the pay-to-play formats of the contests are legal. Pay-to-play formats
will not be offered to users located in the states of Assam, Telangana and Orissa and any other
state that may be designated by the FIFS Board (“Excluded States”). In the event that a
Member wishes to offer its pay-to-play format in Nagaland, Sikkim or any state which
requires a license to operate online fantasy sports, the Member will obtain and maintain all
necessary licenses before providing the contest in such states.

Each Member will ensure that if it comes to its attention that a user from an Excluded State
attempts to participate in a pay-to-play format of a OFSP, it will not disburse any prizes to
such user and shall be entitled to forfeit the entire amount of the platform fee and prize pool
contribution, and freeze and forfeit the amounts in all contest accounts of such user held with
the Member.

Pay-to-play contest formats on an OFSP will not be offered by a Member to users who are
less than“eighteen (18) years old.

Each Member will ensure that each contest offered in a pay-to-play format on an OFSP relates
to a minimum of one (1) complete real-world sports match that has been officially sanctioned
by an international, national or state sports federation/association. All Members will ensure
that no contest shall be offered in relation to a part or portion of a stand-alone real-world
sports match (e.g., an innings or an over of a cricket match, a half of a football match, etc.).

Each Member will ensure that the platform fee and prize pool contribution charged to a user
for participation in a particular contest is pre-determined and declared to such user before
he/she participates in the contest.

The prize money for a particular contest of a pay-to-play format on an OFSP will be pre-
determined and conspicuously displayed at the time of participation for a particular pay-to-
play format on an OFSP. If the amount of such prize money is dynamic, a Member will ensure
that participating users affirmatively accept as having read and understood, at the time of entry
for a particular contest of a pay-to-play format on an OFSP, the maximum and minimum
amounts which may be won by a user and the criteria for determination of the amount of prize
money for the particular contest of a pay-to-play format on an OFSP.

Members will not offer contests on an OFSP for an amateur, university, college, high-school
or other sports match (whether or not such match is officially sanctioned) where the
participants are required to be under the age of eighteen (18) years.

Members will ensure that the budget, rules, playing conditions, the chances of winning and
risks of winning with respect to a particular contest remains equal for all users participating
in such contest.

In contests on an OFSP, the skill component of such contests is predominantly determined via
a manual team selection by users. As such, users will not be offered the opportunity or option
to auto-select or auto-fill any part or portion of their fantasy sports teams.

All users will be restricted from drafting or editing their fantasy team after the passing of a
predetermined and pre-declared deadline. All contests on an OFSP will lock prior to the
commencement of the underlying real-world competition to which the contest relates, and
users will not be permitted to make any changes to their fantasy team during the course of a
match or afterwards, which affects the tabulation of points with respect to such match.

A team selection by a user will have to conform to the skill-set based combinations prescribed
by a Member’s rules and terms and conditions.
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1.3.15
1.3.16

1.3.17
1.3.18
1.3.19
1.3.20
1.3.21

1.3.22

1.3.23
1.3.24

1.3.25
1.3.26
1.3.27

1.4.
1.4.1

1.4.2
1.4.3

1.4.4

A contest on an OFSP will require a user to draft a fantasy team composed of at least the
number of athletes that would comprise a starting line-up of one (1) team in the real-world
sports match; provided always that the minimum number of players in a fantasy team shall be
five (5).

At any given time, a user will be restricted from selecting more than seventy five percent
(75%) of his/her fantasy players that constitute his/her fantasy team or squad from a single
real-world team/squad in a single contest. Any fractional amounts shall be rounded down to
the nearest whole number.

Each Member will ensure that only real-world players and athletes are permitted to be drafted
for fantasy sports teams.

A winning outcome will not be based on the score, point-spread, or any performances or
results or partial results of any single real-world team or any combination of real-world teams.

A winning outcome will not be based on the score, point spread or performance of a single
athlete in any single real-world sports match.

The winning outcome of a contest on an OFSP offered by a Member will not be based on
Esports contests or virtual, randomised, simulated or historical sports matches

The winning outcome of a contest on an OFSP offered by a Member will not be based on
randomised, simulated or historical sports matches.

Winners of a contest will receive the pre-determined and announced prize irrespective of the
amount of funds received from entrants in that particular contest where the contest has been
advertised as unconditional. -

In case a contest is abandoned for lack of participation or due to cancellation of the real-world
match to which the contest relates, the total amount of money paid by each user will be
refunded in full without retaining or deducting any fee, unless specifically mentioned
otherwise in advance.

In the event that a particular contest is dependent on a certain minimum number of users
participating, the users will be clearly and unambiguously made aware of the fact that such
contest will not take effect unless such pre-determined and specified number of users join that
contest.

Members will maintain a clear distinction between fantasy sports and sports betting in all of
its activities and communications to users and to the public.

Members will not use terms related to gambling or betting in the promotion and marketing of
their OFSPs and contests thereon nor list its OFSPs and/or contests thereon using search tags
such as ‘betting’, ‘gambling’, ‘wager’ or ‘sports betting’.

Members will not offer gambling services.
Transparency and Disclosure: ‘ -

Members will draft and publish for general review on its platform/website, the terms and
conditions and other policies relating to its OFSP, which will accurately and clearly specify
(without limitation) the mechanics and rules of the contest, the terms and conditions of each
contest, the points calculation mechanism and the manner of determination of winners, the
prizes and distribution of the prizes.

All the above documents will be made available on the Members’ platform/website and any
material changes thereto will be affirmatively communicated to all users in advance.

Members will not to their knowledge permit or facilitate the use of scripts that provide a user
or a limited set of users with an unfair advantage.

Members will make available all authorised scripts to all OFSP users.
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1.5.4
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1.6.
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1.6.3

1.6.4
1.6.5

1.6.6

1.6.7

1.6.8

1.6.9

1.7.
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Integrity:

Member Personnel will be restricted from playing the pay-to-play format on an OFSP
operated by a Member or any other Operator.

Member Personnel and their immediate relatives (including their parents, siblings, spouses
and children) will not participate in any pay-to-play format on an OFSP, with other users,
offered by the Member.

Members will be allowed to create official tester accounts to join pay-to-play format on an
OFSP operated by a Member’s platform or any other Operator, given that these accounts will
be clearly designated as such. These test accounts will be registered with FIFS and will not
be eligible to win prizes of any kind in the course of participation in any OFSPs.

Members will not make any preferential disclosure of confidential information concerning the
OFSP or statistical information relevant to a contest on an OFSP to any user.

Members will comply with the FIFS Responsible Gaming Policy and any amendments/re-
enactments thereto.

Financi;l Integrity:

Members will maintain separate accounts for (a) operational expenses and (b) prize pool funds
and pay-outs to be made to winners. Members will ensure that user funds and payouts will
not be at risk if the Member were to cease doing business.

The principal amount of funds in the user accounts will not be diverted or used by a Member
under any circumstances for any purpose except for transfers to such user’s verified and
registered bank account with the Member, provided that the Member may deposit such funds
with reputed banks in a manner that enables the withdrawal of funds by a user within the time
period stipulated by the Member.

The account(s) maintained by the Member for prize pool funds, for user account balances and
for making payments to winners shall each be non-interest earning accounts.

Members will not permit any transfer or transmission funds between user accounts.

Each member shall implement controls and preventive measures in accordance with good
prudential industry practice or as prescribed by FIFS to detect and prevent the use of its OFSP
for money laundering or terror financing, which measures shall be commensurate to the risk
identified in its annual risk assessment, and shall conduct an annual assessment of the risks of
its OFSP being used for money laundering and terrorist financing.

For any single winning amount greater than Rs.10,000 (Rupees Ten Thousand), Members will
deduct the appropriate amount of tax deducted at source (TDS) under Section 194B of the
Income Tax Act 1961, and other applicable tax legislations and regulations. Members will
pay TDS with government authorities and issue TDS certificates in respect of any such tax
deductions to users within the stipulated time.

Members will pay applicable Goods and Service Tax and Corporate Tax on the platform fees
earned in relation to the operation of their OFSP as per applicable laws.

Members will maintain records of all transactions related to contests on their respective OFSP,
whether such transactions comprise a single transaction or a series of transactions integrally
connected to each other for a period of five (5) years from the date of cessation of the
transactions between the customer and financial institution(s).

In the event that a Member delays in paying/crediting the prizes or payouts to user(s) in
contests beyond the declared date of payment, the Member will pay the user interest at the
prevailing SBI Fixed Deposit rate + 5% per annum.

Intellectual Property:
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1.7.1 Members will not, without obtaining license and authorisation, use any third-party intellectual
property rights, including player images, photographs, trademarks or logos on its
platform/website as promotion of its OFSP. 7

1.7.2 Members will not, without obtaining license and authorisation, claim any official association
or affiliation with any sports governing body, player, team or tournament.

1.8. Amendment:
1.8.1 This Charter may be amended in the manner set out in the By-Laws.
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Chandresh Sankhla S/O Jagdish ... vs The State Of Rajasthan on 14 February, 2020

Bench: Indrajit Mahanty, Ashok Kumar Gaur

HIGH COURT OF JUDICATURE FOR RAJASTHAN
BENCH AT JAIPUR

D.B. Civil Writ Petition No. 6653/2019

Chandresh Sankhla S/o Jagdish Singh, Aged About 42 Years, R/o
55/248, Alakhnanda Colony, Vaishali Nagar, Ajmer- 305004
----Petitioner
Versus
1. The State Of Rajasthan, Through The Chief Secretary,
Government of Rajasthan, State of  Rajasthan,
Government Secretariat, Jaipur-302005
2. The Home Secretary, Government Of Rajasthan, State Of
Rajasthan, Government Secretariat, Jaipur-302005
3. Mr. Bhavit Rajesh Sheth, Whole Time Director, Dreamll
Fantasy Private Limited, 1901, A-Wing, Naman Midtown,
Senapati Bapat Marg, Elphinstone - West Mumbai Mumbai
City, Maharashtra- 400013
4. Harsh Anandkumar Jain, Managing Director, Dreamll
Fantasy Private Limited, 1901, A-Wing, Naman Midtown,
Senapati Bapat Marg, Elphinstone - West Mumbai Mumbai
City, Maharashtra- 400013
----Respondents

For Petitioner(s) : Mr.Sunil Kumar Singh, Advocate.

For Respondent(s) - : Mr.Rajesh Maharshi, Additional
Advocate General with Mr.udit
Sharma, Advocate for respondents
No.1 & 2.
Mr.Arvind Lakhawat, Mr.Prateek
Kasliwal, Ms.Gauri Jasana, Mr.Prakhar
Sharma, Ms.Arani Mukherjee for
respondents No.3 & 4.

HON'BLE THE CHIEF JUSTICE
HON'BLE MR, JUSTICE ASHOK KUMAR GAUR

Judgment
Judgment Reserved on : 10th February, 2020
Date of Pronouncement : 14th February, 2020

By the Court: (Per Hon'ble Gaur, 3J.)
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(2 of 8) [CW-6653/2019] The present Public Interest Litigation (PIL) petition has been filed by the
petitioner claiming himself to be a resident of Ajmer City, involved in the business of imparting
education by way of coaching to the youth of Ajmer City.

2. The grievance raised in the present petition is in respect of the online game known as "Dream 11"
and the said online game is alleged to be betting of cricket team and amounting to gambling. The
petitioner has submitted that public in general are cheated in the name of "Dream 11" game and people
become culprit of gambling and betting without having the proper knowledge of law. The petitioner
has submitted that by permitting "Dream 11" game to be played, the respondents are committing
offence of gambling and betting.

3. The prayers made in the Public Interest Litigation petition are quoted hereunder:-

"10.Relief(s) prayed for: In the facts and circumstances enumerated above this Hon'ble
Court may be graciously pleased to direct;

10.1 That the suitable orders/directions may be issued to the respondents No.1 & 2 for to
stop illegal game of gambling and betting organised by respondents No.3 & 4. 10.2 That
the suitable orders/directions may be issued to the respondents No.l & 2 to book a criminal
case(s) against respondents No.3 & 4 for abetting the game of gambli}lg and betting.

10.3 That the suitable orders/directions may be issued to the respondents No.1 & 2 to make
necessary arrangements so that such organised crime is not committed in this country by
respondents No.3 & 4 in any manner whatsoever."

4. The respondents No.1 & 2 have filed reply to the PIL petition and prayed that the present petition is
a frivolous petition which has been filed with bald and vague allegations against the State authorities.
The respondents have also pleaded that the (3 of 8) [CW-6653/2019] authorities in the State of
Rajasthan are conscious of their statutory duties towards public and any illegal act of gambling and
betting, is dealt with, as per the provisions of the Rajasthan Public Gambling Ordinance, 1949 and
further as per the duties assigned under the Public Gambling Act, 1867.

5. The respondents have also pleaded that the Punjab and Haryana High Court in the case of Varun
Gumber Vs. Union Territory of Chandigarh and Ors. reported in 2017 Cri.L.J. 3827 has considered the
similar issue with respect to the game "Dream 11" and it has been found that "Dream 11" game does
not involve any commission of offence of gambling and betting and accordingly, the writ petition was
dismissed vide order dated 18.04.2017. The respondents have also pleaded that the order of Punjab and
Haryana High Court was challenged before the Hon'ble Supreme Court in Special Leave Petition
No.27511/2017 and the Hon'ble Supreme Court has dismissed the said Special Leave Petition vide
order dated 15.09.2017.

6. The respondents have also pleaded that issue with regard to nature of "Dream 11" game as whether it
involves gambling/ betting was also examined by Division Bench of the Bombay High Court in the
case of Gurdeep Singh Sachar Vs. Union of India & Ors. [Criminal Public Interest Litigation Stamp
No.22 of 2019] and Division Bench of the Bombay High Court vide its judgment dated 30.04.2019
upheld the legality of the "Dream 11" game. The judgment of Division Bench of Bombay High Court
dated 30.04.2019 was challenged before the Hon'ble Supreme Court in Special Leave Petition
(Criminal) Diary No0.35191/2019 (4 of 8) [CW-6653/2019] and the Hon'ble Supreme Court has
dismissed the said Special Leave Petition vide order dated 04.10.2019.

7. The respondents have pleaded that as per Section 12 of the Rajasthan Public Gambling Ordinance,
1949, the game involving "mere skill" is exempted from the applicability of the Act/Ordinance and
since "Dream 11" game has been held to be a game of skill, no fault can be found by the answering
respondents in the activity which is carried out by the private respondents.

8. The respondents No.3 and 4 have also filed reply to the PIL petition and submitted that the petition
is wholly frivolous and it does not raise any genuine claim of public concern/injury. The respondents
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have pleaded that the petitione?has failed to show as how "Dream 11" game falls within the ambit of
gambling/betting.

9. Mr.Sunil Kumar Singh, learned counsel for the petitioner submitted that this Court is required to
declare the "Dream 11" game to be involved in gambling and betting and playing such game is a mere
chance and not the skill. Counsel further submitted that the State authorities have miserably failed to
discharge their statutory obligation of preventing such game which is played by the innocent people
and they indulge themselves in gambling and betting.

10, This Court finds that the issue of considering the nature of game played as "Dream 11" has been
examined by the Punjab and Haryana High Court in the case of Varun Gumber (supra) and the writ
petition was dismissed vide order dated 18.04.2017. The extract of the order dated 18.04.2017, relevant
for the present purpose, is reproduced as under:-

(5 of 8) [CW-6653/2019] "In view of the finding rendered by the Hon'ble Supreme Court
aforementioned, it leaves no manner of doubt that on the scope and ambit of the term game "mere
skill" in the context of the present case, in other words, the Hon'ble Supreme Court has held that :-

") the competitions where success depends upon the substantial degree of skill are not
gambling; and

ii) despite there being an element of chance, if a game is preponderantly a game of skill it
would nevertheless be a game of "mere skill".

It has been found that horse racing like foot racing, boat racing, football and baseball is a game of skill
and judgment and not a game of chance. The aforementioned finding squarely applies to the present
case. Even from the submissions and contentions of respondent-company and factual position admitted
in writ petition, I am of the view that playing of fantacy game by any participant user involves virtual
team by him which would certainly requires a considerable skill, judgment and discretion. The
participant has to assess the relative worth of each athlete/sportsperson as against all
athlete/sportspersons available for selection. He is required to study the rules and regulations of
strength of athlete or player and weakness also. The several factors as indicated above submitted by the
respondent - company would definitely affect the result of the game. Admittedly, the petitioner himself
created a virtual team of a Cricket Match between two countries as indicated in the website by
choosing 11 players out of total player, who were to play for two countries collectively and after
forming a virtual team of 11 players as per his own selection, knowledge and judgment, which is
thoughtful Will, he joined various leagues for the leagues selected by him and after registration which
was declared before participating, was not about possibility of winning or losing like horse riding not
every better is winner.

The respondent company' s website and success in Dream 11's fantasy sports basically arises out of
users exercise, superior knowledge, judgment and attention. I am of the further view that the element
of skill and predominant influence on the outcome of the Dream11 fantasy than any other incidents are
and therefore, I do not have any hesitation in holding the any sports game to constitute the game of
“mere skill" and not falling within the activity of gambling for the invocation of 1867 Act and thus, the
respondent company is therefore, exempt from the application of provisions, including the penal
provisions, in view of Section 18 of 1867 Act. Equally so, before I conclude, I must express that
gambling is not a trade and thus, is not protected by Article 19(1)(g) of Constitution of India and thus,
the fantasy games of the respondent

-company cannot said to be falling within the gambling activities as the same involves the substantial
skills which is nothing but is a business activity with due registration and (6 of 8) [CW-6653/2019]
paying the service tax and income tax, thus, they have protection granted by Article 19 (1)(g) of
Constitution of India.

Resultantly, the questions noticed above are squarely answered in favour of the respondent - company
and no need to issue the direction against the respondents to settle the criminal law into motion.

Accordingly, the writ petition stands dismissed."
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11. This Court further finds that the order passed by the Punjab and Haryana High Court in the case of
Varun Gumber (supra) was challenged before the Hon'ble Supreme Court and the Hon'ble Supreme
Court vide order dated 15.09.2017 has dismisscd the Special Leave Petition.

12. This Coutt finds that Division Bench of the Bombay High Court in the case of Gurdeep Singh
Sachar (supra) has again considered whether the activity of playing "Dream 11" game amounts to
gambling/betting and dismissed the petition vide order dated 30.04.2019. The relevant portion of the
order dated 30.04.2019 is reproduced hereunder:-

"g. XX XX XX It is evident that the expressions 'betting' or '‘gambling' were used
interchangeably in Section 65B(15) of the Finance Act, 1994. Again the test applicable was
whether it was a game of chance or game of skill. Only if the result of the game/contest is
determined merely by chance or accident, any money put on stake with consciousness of
risk and hope to gain, would be 'gambling' or 'betting'. There is no merit in the submission
that the result of their fantasy game/contest shall be considered as merely by chance or
accident notwithstanding involvement of substantial skill. The petitioner claims that the
result would depend largely on extraneous factors such as, who amongst the players
actually play better in the real game on a particular day, which according to the petitioner
would be a matter of chance, howsoever skillful a participant player in the online fantasy
game may be. The petitior;er has lost sight of the fact that the result of the fantasy game
contest on the platform of respondent No.3, is not at all dependent on winning or losing of
any particular team in the real world game. Thus, no betting or gambling is involved in
their fantasy games. Their result is not dependent upon winning (7 of 8) [CW-6653/2019]
or losing of any particular team in real world on any given day. In these circumstances,
there is no plausible reason to take a contrary view than that taken by the Hon'ble Punjab
and Haryana High court, which judgment has already been upheld by the Hon'ble Supreme
Court in the SLP filed against the respondent No.3 itself. Moreover, the said issue is also
covered by a judgment of 3 Judge Bench of the Hon'ble Supreme Court, to which detailed
reference is made in the order of the Hon'ble Punjab and Haryana High Court. It is thus
clear that the activity of the respondent No.3 do not amount to ‘gambling' or ‘betting' or

'wagering' even if the definition contained in Finance Act, 1994 is taken into consideration.
9.t0 16. XX XX XX

17. The authorities have therefore not taken any coercive steps against the respondent
No.3, and rightly so. No case for issuing any directions is made out. It is seen that the
entire case of the Petitioner is wholly untenable, misconceived and without any merit. It
can be seen that success in Dream 11's fantasy sports depends upon user's exercise of skill
based on superior knowledge, judgment and attention, and the result thereof is not
dependent on the winning or losing of a particular team in the real world game on any
particular day. It is undoubtedly a game of skill and not a game of chance. The attempt to
reopen the issues decided by the Punjab and Haryana High Court in respect of the same
online gaming activities, which are backed by a judgment of the three judges bench of the
Apex Court in K. R. Lakshmanan (supra), that too, after dismissal of SLP by the Apex
Court is wholly misconceived."

13. The order of Division Bench of Bombay High Court in Gurdeep Singh Sachar (supra) was
challenged before the Supreme Court in Special Leave Petition (Criminal) Diary No.35191/2019 and
the Hon'ble Supreme Court has dismissed the said Special Leave Petition vide order dated 04.10.2019.

14. This Court further finds that after dismissal of the Special Leave Petition by the Hon'ble Supreme
Court, IA No.14605/2020 for clarification/direction was filed and the Hon'ble Supreme Court vide
order dated 31.01.2020 dismissed the interlocutory application for clarification. The Apex Court has
also observed that scope of review petition which was filed in the Bombay High Court (8 of 8) [CW-
6653/2019] was only with respect to GST and not to re-visit the issue as to whether gambling is or is

not involved.
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15. This Court finds that the issue of treating the game "Dream 11" as having any element of gz
betting/gambling is no more res integra in view of the pronouncements by the Punjab and Haryana

High Court and Bombay High Court and further the SLPs have also been dismissed against the orders

of these High Courts.

16. Consequently, this Court finds no merit in the present Public Interest Litigation petition and the

same is accordingly dismissed. No costs.

(ASHOK KUMAR GAUR),J (INDRAJIT MAHANTY),CJ Solanki DS, PS Powered by TCPDF
(www.tcpdf.org)
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HIGH COURT OF JUDICATURE FOR RAJASTHAN
BENCH AT JAIPUR

D.B. Civil Writ Petition No. 20779/2019

Ravindra Singh Chaudhary S/o Shri Gopal Singh Ji Choudhary,
Aged About 33 Years, R/o 83, Purohit Ji Ka Bas, Behind
Geejgarh House, Hawa Sadak, 22 Godam, Jaipur-302006

----Petitioner

Versus

The State Of Rajasthan, Through Chlef Secretary,
G&/rnment Of Rajasthan, Government - Secretanat

Home Department,

G
Tax, Jaipur Zon&
Jaipur-302005 é:* Aty )
"@%lelte Through Its Managing
Ngmanngdtown Senapati Bapat

st M\umbal Mumbai  City,

N
5. Dream11 Fantasv‘%’?l?n(
Director, 1901, A—}?/V;rg\p,
Marg, Elphmstoh :
Maharashtra- 400(51

----Respondents

For Petitioner(s) t.Singhvi through VC

i Kram Nankam Sr.Adv. with
{(Mr *Arvind’ Lakhawat through VC
Mr. H.V. Nandwana through VC
Mr. Karan Bharihok through VC
Mr. Siddharth Ranka through VC
Mr. R.D. Rastogi, ASG through VC

Mr. Rajesh Maharshi, AAG through VC

For Respondent(s)

HON'BLE THE CHIEF JUSTICE
HON'BLE MR. JUSTICE MAHENDAR KUMAR GOYAL
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(2 of 20)
JUDGMENT RESERVED ON H 01/10/2020
_JUDGMENT PRONOUNCED ON H 16/10/2020

BY THE COURT(PER HON’BLE THE CHIEF JUSTICE):

1. This writ petition has been filed in the nature of a Public

Interest Litigation, inter-alia, alleging that respondent No.5-

'oé"’fbéu, kabaddi, basket‘ban{é{ﬁ

%100/-, out of which 20*’/&1

ss*,.é; wﬂk 4 \WM* S

gl

illegal act of gambling/ bettmg an(:l that réspondent Nos.1 to 4 are

not prohibiting this illegal act.

2. Further, the petitioner prays for action to be taken
against the private-respondent No.5 under_ the Central Goods and
Service Tax Act, 2017 (for short, ‘the CGST Act’) and the Rules
made thereunder for evasion of GST. In this respect, it is alleged

that the private-respondent No.5 is not paying GST under proper

(Downloaded on 16/10/2020 at 01:00:26 PM)
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(3 of 20) [CW-20779/2019] EifEe

classification, which should be @ 28% and only pays 18% GST
that too on the amount received from a participant and retairied
by it, which effectively amounts to evading GST on balance 80%
amount, which is transferred towards the winning amount for the

game. The petitioner referred to Section 65-B(15) of the Finance

Act, 1994 for definition of “betting or gambling”, Section 2(13) of

¥100/- received bV

amongst the wmners,m.G uuldmbe "‘payable by the private

respondent No.5, that too @ 28% In substance the present PIL
seeks action against the private respondent No.5 - Dream 11 by
raising two issues, namely:-

(1) Whether online fantasy sports games offered on Dream 11

platform are “gambiing/betting” ?

' (2) Whether respondent No.5-Dream 11 is wrongly
classifying its virtual online game under the wrong entry for

(Downloaded on 16/10/2020 at 01:00:26 PM)
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GST and, therefore, violating Rule 31(A) (3) of the CGST
Rules, 2018 in order to evade GST? ’

3. Respondent Nos. 2 & 3, namely State of Rajasthan ar{d
the Additional Chief Secretary, Home Department, Government of
Rajasthan have filed a detailed counter affidavit dated 26.08.2020

opposing the PIL stating therein that the PIL petitioner has merely

gnable allegations without |

ey

any-facts and substance. It is

pitte that the Punjab & Harya

|2

C, 70‘*
3] 8
Y -~ NO

ndia & Ors., (2019) 75

GST 258 (Bombay). The 'sai’déPl\fécfh’ag’rTFenging the activitics c.)f
Wrespondent No.5 - Dream-11 as gambling and betting as well as
the contention regarding. alleged GST evasion was dismissed.
These respondents have also referred to the earlier judgment of
this Court in D.B. Civil Writ Petition No. 6653/2019 -
Chandresh Sankhla Vs State of Rajasthan, reported in 2020
SCC Online Raj 264, wherein similar contentions alleging online

fantasy sports games offered by respondent No.5 as gambling and

(Downloaded on 16/10/2020 at 01:00:26 PM)




betting were rejected and, therefore, it was prayed that the
petition filed is in essence to personal gain and popularity and no

legitimate case has been made out.

4, Respondent No.5 - Dream-11 has also filed a detailed

counter affidavit dated 12.08.2020 opposing the PIL. An additional

affidavit came to be submitted by the said respondent, which is on

o ’i;(RuIes, Leadership Team and Self Regulatlon

</ The aforesaid documents were taken into

Our attention was drawf:to

(‘4 ‘ig:ﬁ‘ 2 b

cause on demand thICe\¢

AV AN

Commissioner of CGST. Reference has also been made to a further

detailed judgment dated 18.04.2017 passed by the Punjab &
Haryana High Court in the case of Varun Gumber (Supra),
which, after considering in detail the online fantasy games offered
by platform of Dream 11 and relying upon the judgment of the
Hon'ble Supreme Court, has come to hold that fantasy games

were games of mere skill and that the business of Dream-11 had

(Downloaded on 16/10/2020 at 01:00:26 PM)
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the protection of Article 19 (1) (g) of the Constitution of India and
same did not amount to gambling. It was further brougﬁt on
record that SLP (Diary No.) 27511/2017 filed against‘ the
judgment rendered by the Punjab & Haryana High Court came to
be dismissed by the Hon’ble Supreme Court vide order dated

15.09.2017. Respondents also relied upon the judgment of this

‘GST. He further submltted that issue of GST has already been

raised by the Department in its review petition filed before the
Bombay High Court, which is currently pending and insofar as the
issue of gambling/betting is concerned, the stand taken by the
Department in the show cause notice dated 27.05.2020 issued t‘o
the Dream-11 and the submissions made by the learned

Additional Solicitor General by relying upon the order dated

(Downloaded on 16/10/2020 at 01:00:26 PM)
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13.12.2019 passed by the Hon’ble Supreme Court, made it clear
that nature of business run by the private respondent No.5 was
neither gambling nor betting.

6. All the parties represented through their respective
counsels were heard through video conferencing and written
submissions were filed by respondent No.5.

It would be relevant at the outset to take into
Ty

"

th ilvw"fa'cfév that i common definition  of

(15) Betting or gamblin : ’_ puttlng on stake
something  of / larly ~money,  with

consciousness of ris 10 in on the outcome

N o
of a game or a ic '
determined by chance

the likelihood of anythmg occurred or‘ noyt‘occurred
9. The Hon’ble Supreme Court has consistently held that
the games of skill are d.istinguishable from gambling and enjoy
protection under Article 19(1) (g) of the Constitution of India.
Hon’ble Supreme Court in the case of State of Bombay Vs.
R.M.D. Chamarbaugwala & Anr., AIR 1957 SC 699, also came
to hold that competitions which involve substantial skill are not

gambling activities and such competitions are business activities

(Downloaded on 16/10/2020 at 01:00:26 PM)
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entitled to protection guaranteed by Article 19(1) (g) of the

Constitution of India. It has been held in para 23 as under:-

“23. Applying these principles to the present Act,
it will not be questioned that competitions in which
success depends to a substantial extent on skill and
competitions in which it does not so depend, form two
distinct and separate categories. The difference
between the two classes of competitions is as clear-cut
as that between commercial and  wagering
contracts......"

v.,fﬁ
fantasy games offered by %E

3Spon

match/sporting event to an entire league or series
in which part/c:/patmgsusers seléct;-build and act as
managers/velectors of their virtual team ”

6. Requirments of material and considerable
skills by the user in ‘drafting’ of a virtual team and
‘playing’ fantasy sports game:

¢) The drafting of a virtual team involves the
exercise of considerable skill as the user must first
assess the relative worth of each
athlete/sportsperson ~  as against all
athletes/sportspersons available for selection. The
user has to study the rules and make evaluations
of the athlete’s strengths and weaknesses based
on these rules.

(Downloaded on 16/10/2020 at 01:00:26 PM)
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d) Further, a user’s virtual team cannot be
entirely or substantially consisting of athletes from
a single real-world team. In the case of fantasy
cricket and fantasy football games, the Dream-11
rules stipulate that not more than 7 of the 11
athletes in the-virtual team may be from a single
real-world team.. ... ...

f) Therefore, users engaged in participating in
Dream-11’s fantasy sports read and understand
the rules of the game published by Dream-11, and
ake their assessment of athletes and the
salection of athletes?' the;r virtual team on the
basis of the: anttc:pated statistics. offtheir selection;
fo'E;xample ~in the fantasy cricket" game, a user

of players and
% the user must
&

& Haryana not only
y the respondent No.5
great -details on the

‘in Dr. K.R. Lakshmanan

(supra), while holding fés( ‘an er‘.v~;'

"19.....e Even from the submissions and
contentions of respondent-company and factual
position admitted in writ petition, I am of the view that
playing of fantasy game by any particular user
involves virtual team by him which would certainly
requires a considerable skill, judgment and discretion.
The participant has to assess the relative worth of
each athiete/sportsperson as against ail
athletes/sportspersons available for selection. He is
required to study the rules and regulations of strength
of athlete or player and weakness also. The several
factors as indicated _above submitted by the
respondent-company would definitely affect the result
of the game....”

(Downloaded on 16/10/2020 at 01:00:26 PM)
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20. The respondent company’s website and
success in Dream-11’s fantasy sports basically arise
out of users_exercise, superior knowldege, judgment
and attention. I _am of the further view that the
element of <kill_and pre-dominant influence on_ the
outcome of the Dream-11’s fantasy than any other
incidents are and_therefore, I do not have any
hesitation _in__holding that any sports game to
constitute the game of “mere skill” and not falling
within the activity of gambling for the invocation of
1867 Act and thus, the respondent-company, is,
erefore, exempt from the application of provisions,
. ding the penal prowslons iin-view of Section 18 of

WS 1 Act. Equaﬁy F$0, ‘before! 1_conclude, I must
éé WA expfe.

thatﬁgamblmg is not a tradé and’ thus, is not
protetied- by Article 19(1)(g) of Constitution of India
and ~thus, the fantasy games of the respondent-
) '5hy cannot said to be falling within the gambling
= ac‘ﬁw[les as the same involves substantial skills wh/Ch
' fothing _but_is a business _activity with due

‘*{
b ;f(';
wéﬁag&

It can be safely dedt ndings that the result

is not

involves choosing pIayers from both the teams playing in the real

world. It is also clear that offering the fantasy games of Dream-11
involving substantial skills is a business activity and not wagering
having protection granted by Article 19(1)(g) of the Constitution.
The SLP filed by said Varun Gumber against the above judgment
was dismissed by the Hon’ble Supreme Court vide its order dated

15.09.2017. The Union of India has neither filed SLP against the

(Downloaded on 16/10/2020 at 01:00:26 PM)
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said judgment dated 18.04.2017 of the Punjab & Haryana High
Court nor filed any review of the order dated 15.09.2017 and have
thus, accepted the findings contained therein. We are, therefore,
of the view that the issue whether the fantasy games played on
the platform of respondent No.5 are or are not gambling/betting

activities was thus closed and decided in favour of respondent

Vo

of ¥80/- is distribute 'ﬁgrs, while only the

a'x%

respondent No.5 was a game of mere sklll as distinguished from a
game of chance. The Dream-11 fantasy game does not involve
risking money or playing stakes on the resuit of a game or an
event, hence, the same did not amount to gambling/betting. The
Bombay High Court aiso held that respondent No.5 is correctly
paying 18% GST by classifying its services under entry 998439

and is not liable to pay GST @ 28% as applicable to ‘online

(Downloaded on 16/10/2020 at 01:00:26 PM)
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gambling services’ under entry 999692 and that Rule 31-A(3) of
the CGST Rules, 2018 was not applicable as the said actionéb!e
claim as per Schedule III and Section 7(2) of the Act, are—not
considered as ‘supply of goods’ or ‘supply of services’ and,

therefore, the authorities have rightly not taken steps against

Dream-11.

the gambling/betting issue

the SLP on 13.12.2019, |oulg%m

("‘?‘ﬂ
and permitted the U iew so far as GST
' is pending before the

Bombay High Court. The‘ “ filed le State of Maharashtra

19. The said application

was also dismissed by 5the Hon’ble Supreme Court after hearing

the parties vide order dated 31.01. 2020 holding as follows:-

"It is reiterated that in accordance with our
Order dated 13.12.2019, the only scope of the
review filed in the Bombay High Court is with
respect to GST and not to revisit the issue as to
whether gambling is or not involved”.

15. The present PIL re-agitates the above two issues and
according to the learned Additional Solicitor General, it is not

maintainable.

. (Downloaded on 16/10/2020 at 01:00:26 PM)
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16. Another PIL in the case of Chandresh Sankhla
(supra) was filed before this Court raising the very same
allegations of gambling/betting against respondent No.5, which
was dismissed vide juelgment dated 14.02.2020 after considering
in detail the above judgments of the High Courts of Bombay and
Punjab & Haryana as well as the order of the Honble Supreme

tdismissing the challenge to them holdlng as under:-

[
3 e 7] /) 0

17. The judgm
Sankhla (supra) h",

24.07.2020 passed by the

,r
Z?

Court in Criminal O.

»q»g Y”‘

1_8. The Law Commnss:on Report Nog276 in paragraph 3.13
has opined that fantasy games such as “fantasy football” falls
within “gaming”, as distinguished from “betting”.

19. The Commissioner of CGST, Mumbai has now issued a
show cause notice dated 25.07.2020 to respondent No.5 raising
certain protective demand of service tax, which is not the subject
matter of the present PIL and would be dealt with by the

authorities in accordance with law. However, in paragraphs 9.3

(Downloaded on 16/10/2020 at 01:00:26 PM)
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and 10 of the said show cause notice, the GST Department has
categorically taken a stand by relying on the judgment of': the
Hon’ble Superme Court in Dr. K.R. Lakshmanan(supra) tha»tr the
online fantasy game of respondent No.5 is a game of skill. This

stand taken by the GST Department is despite referring in

paragraph 13.6(i) & (ii) of the show cause notice to the order

y that even as per the
GST Department, the
business of respondent No!
issue of payment of GST is :‘“lderation.

20. We have ::11”“E e

are not operating in total,.iregulato vacuum and on affidavit it has

M?f%wm%g 3

been submitted that they are subject to self-regulation by the
industry body known as “Federation of Indian Fantasy Sports”
(FIFS) founded in 2017, of which respondent No.5 is a member.
The FIFS is a Section 8 Company incorporated under the
Companies Act, 2013 for the purpose of self-regulation and
promotion of best practices in online fantasy sports services and

contests offered in India, which has issued a Charter for Online

(Downloaded on 16/10/2020 at 01:00:26 PM)
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Fantasy Sports Platforms, which inter-alia imposes the following
conditions:-

"1.3.6 Pay-to-play contest formats on an OFSP
will not be offered by a Member to users who are less
than eighteen (18) years of age.

.......

1.3.12 In contests on an OFSP, the skill
component of such contests is predominantly
determined via a manual team selection by users. As
swich, users will not be offered the opportun/ty or

e under/ymg real-world competition to which the
contest relates, and u; rs yw/l not be perm/tted to
make any changes ‘togt
course of a atcl; *o
tabulation of pou)ts Wlt

Wﬁw

Y

1.3.14 A teamyse
conform to thi
prescribed by a
conditions.

match.

1.3.15 A contes gn OF; ‘X‘JI[ require a user to
draft a fantasy te; Qg; ,‘b’o,s"g Jofiat east the number
of athletes that jo
match; provided
of players in a

1.3.16 At anyTglven /me, riwill be restricted
from selecting more than seventy five percent (75%)
of his/her fantasy players that constitute his/her
fantasy team or squad from a single real-world
team/squad in a single contest. Any fractional
amounts shall be rounded down to the nearest whole
number.

1.3.17 Each Member will ensure that only real-
world players and athletes are permitted to be drafted
for fantasy sports teams.

1.3.18 A winning outcome will not be based on
the score, point-spread, or any performances or

(Downloaded on 16/10/2020 at 01:00:26 PM) -
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results or partial results of any single real-world team
or any combination of real-world teams.

1.3.19 A winning outcome will not be based on
the score, point spread or performance of a single
athlete in any single real-world sports match,.

1.3.20 The winning outcome of a contest on an
OFSP offered by a Member will not be based on
Esports contests or virtual, randomised, simulated or
historical sports matches.

-
N

Me bers "will" not

TLy

¢offer

bl 'ng services”

sstgyeﬂ,wH’%n’ble Supreme Court

; any disputes or grievances

‘ é}}{é

dte in the online fantasy

India, and former Secrétéry, éCQZCI Further, a bare perusal of the
leadership team of FIFS shows that it has eminent persons from
the industry as well as ex-members of regulatory bodies, who are
tasked with ensuring compliance with the applicable laws and the
aforesaid Charter. FIFS presently has over 35 of the Iafgest
fantasy sports companies as members, who cater to 99% of tr;e
fantasy sports users in India. The fantasy sports industry is

regarded as the next sunshine industry of India which is growing

(Downloaded on 16/10/2020 at 01:00:26 PM)
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exponentially and already contributing thousands of crores to the
Government exchequer. They also contain safeguards to ensure
that persons below 18 years of age are not allowed to participate
and that the public is not being misled or cheated and that there is
transparency in financial matters, prizes etc. The FIFS has also

issued Self-Regulation Guidelines on Advertising Online Gaming by

players in Ka ' ’éting teams in

Y,
real life match; and’

(c) fantasy game wust-not “’/low any changes

,, AW

in the virtual tearh after the ;real life match

commences.

Any variation in the said approved formats, such as shorter
versions than the complete real-life match or allowing lesser
players than the real-life match to be selected in a Fantasy Sport
will not emulate a real life selector, and are not even permitted by

FIFS. We are of the view that since respondent No.5 being a

(Downloaded on 16/10/2020 at 01:00:26 PM)
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Member of FIFS has also submitted its regulations and charter of
FIFS, no public interest element survives for the online garﬁing
formats offered by them. Our findings are for the format of or_\’line
fantasy games offered by Dream-11 being compliant with the

Charter of FIFS, and may not be applicable if the stipulations

contained in the Charter of FIFS are not followed in letter and

tax payments, but als

by
\(’*%"g{‘ :
and higher sports fan @Eenk

same in some detail and }n view of fhe Same even if all earlier
judgments of different High Courts are ignored, we are of the
independent view, particularly based on the Charter of FIFS, of
which Dream-11 is a Member, that a participant of online fantasy
sports platforms offered by the Dream-11 App, who enrolls in an
online fantasy sport game and puts monetary stakes therein,

performs a role similar to that of a real life team

(Downloaded on 16/10/2020 at 01:00:26 PM)




manager/selector, which requires use of substantial knowledge,
strategy, skill, and adroitness against other participants.” A
participant is actually playing an online sport and not gamblihg,
betting or wagering on the outcome of any game or an event
inasmuch as the result achieved by a player of online fantasy

sports on completion of the corresponding real life match, is

"C rts and affirmed by the

0y
14

wrongly claSS|fy|ng its virtual onhhe gémes under wrong entry for
GST and is also violating Rule 31A (3) of CGST Rules, 2018 to
evade GST is concerned, respondent No.5 has submitted that we
may consider the findings contained in paragraphs 7 to 16 of the
jhdgment of the Bom—bay High Court in the case of Gurdeep
Singh Sachar (Supra) as the arguments advanced on their

behalf. However, in light of the above findings on the issue of

(Downloaded on 16/10/2020 at 01:00:26 PM)
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gambling/betting, we deem it appropriate to leave the said second
issue for the GST authorities to consider in accordance with law.

26. We are of the considered view that PIL has been f_i'led
without any real public interest, without disclosing the relevant
facts and without proper research. Various judgments in respect of

respondent No.5 itself have not even been referred in this PIL. The

i b ; " A 3?&%‘?
petition ardl Jthe same is accordingly dismissed with costs.

(Downloaded on 16/10/2020 at 01:00:26 PM)
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HIGH COURT OF JUDICATURE FOR RAJASTHAN
BENCH AT JAIPUR

D.B. Civil Writ Petition No. 11122/2020

Mohan Lal Nama W/o Late Shri Murlidhar Nama, Aged About 77
Years, Resident Of C-1, Shanti Path, Tilak Nagar, Jaipur
Rajasthan

----Petitioner

Versus

New Dlehn 1 10001

. State Of Rajasthan, Through ;'Chiéf Secretary,
~rnment Of Rajasthan, Government*y~§égretariat,

Chief Secretary, Home Department,
Government O RaJastha Government Secretariat,

4, Additional Commiss al,Goods And Services
Tax, Jaipur Zo ue Circle, 'c' Scheme,
Jaipur 302005

5. Dream11 Fantasy.
Director, 1901, A-Wn],
Marg, Elphmstone §
Maharashtra - 400

lited, Through Its Managing
é‘anﬂMldtown Senapati Bapat
# 51

"Mumbai, Mumbai City,

"
am
W,

----Respondents

For Petitioner(s) r.Vimal:Chand Chaudhary, through

Whats»app,,Cal
‘Mr.H.V Nandwana through VC

For Respondent(s)

HON'BLE THE CHIEF JUSTICE
HON'BLE MR. JUSTICE SATISH KUMAR SHARMA

Order

22/10/2020

Heard the learned counsel for the respective parties.

(Downloaded on 09/02/2021 at 03:44:40 PM)






(2 of 2) [CW-11122/2020] &

This petition has been filed seeking the following

relief(s):-
"I. A writ of prohibition be issued against the
respondent No. 1-4, for prohibiting the gamble
organized by the respondent No. 5 under the
garb of online platform fantasy game dream 11.

II. To declare the Fantasy Game "dream 11"
organized by respondent No. 5 as illegal under
the provisions of the Public Gambling Act, 1867.

III. To issue s‘uita,ble ordere/directions to the

Te issue suitable orders/dlrectlons to the
spondents No. 1 & 4 to.charge the tax’ on the

VI. To issu
respondent
proceedings

Court may deem
passed in favour

All these p ed and decided by this

erel
Court in D.B Civil 19 (Ravindra Singh
Chaudhary Vs. Union -0 C
dismissed by order dated 16.10.2020.

Accordingly, the present matter is covered by the
aforesaid judgment and the petition stands dismissed in terms of

the judgment passed by this Court in the case of Ravindra Singh

Chaudhary (supra).

(SATISH KUMAR SHARMA),] (INDRAJIT MAHANTY),CJ

B.M Gandhi/Pravesh/8

(Downloaded on 09/02/2021 at 03:44:40 PM)
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IN THE HIGH COURT OF PUNJAB & HARYANA

AT CHANDIGARH
CWP No.7559 of 2017
Date of decision:18.04.2017
Shri Varun Gumber ... Petitioner
Vs.

Union Territory of Chandigarh and others ... Respondents
CORAM: HON'BLE MR. JUSTICE AMIT RAWAL

Present:-  Mr. M.S.Virk, Advocate
for the petitioner.

Mr. G.S.Bedi, Advocate
for the caveator(s)

Mr. Suvir Sehgal Advocate
for the respondent - U.T.

AMIT RAWAL J. (Oral)

In the instant pet:ition direetions for setting criminal law into
motion against Respondent Company aresought by an Advocate residing
in the jurisdiction of this Court, clalmmg himself to be a victim of such
alleged illegal gambling activities of the Respondent Company carried out
by them through their website https://fantasycyr‘ieket.dreamll.com.in which
according to the petitioner renders them hable for criminal prosecution and
punishment under the penal provisions of Public Gambling Act, 1867.

The petitioner tried to persuade me for issuing directions for

investigations or initiating criminal prosecution against the Respondent

Cromnany The learned Canncal annearing far the Reacnandent (Camnanv
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opposed grant of any relief in the instant petition. All parties were heard. I
have carefully perused by records.

It is contention of the petitioner that-

On 09.03.2017, he registered himself on the said website by
using his email id. after being satisfied with the claim of the Rehspondent
Corr.lpany . o,n'4 ‘theiyr website that their operations were legitimate not
amounting to gambling under the Public Gambling Act, 1867.

On 10.03.2017, the petitioner transferred by his credit card an

amount of I50,000/- in his own account opened on the said website for

~ participating in the varidus'" l‘e'ziguesi«':reat:éd on the said website.

The petitiéhétﬁ~‘;‘:z’(\:réated ‘2’15‘ virtual team for the cricket match
between Ireland and Afghénist’an as illustrated and instructed on the said
website, by himself chodsing 11 ‘player‘s, ou£ of total players? who were to
play for Ireland and Afghaﬁistan collectively.

After foﬁning a virtual team of 11 players as per his own
selection, the Petitioner joined various leagues and from the available
deposit Of 350,000/- he used T24,000/- approx. for playing in the leagues.
The petitioner submits that at the end of the match; he lost ¥24,000/-, the
entire money, which he had betted on his virtual team while playing in the
various leagues.

Again, on 11.03.2017 the petitioner created a virtual team this

time for the football match being played between Manchester City and
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similar fashion, and ended up losing the said amount of X 26,000/-.

Thus, he was ultimately left with a balance of only I3 out of
350,000/- in a short span of 2 days.

It is claim of the pétitioner that only after losing the money in
the above manner, he realized by the nature of the activities offered on the
said v'vebsite that they were not based oh any skill, but were purely a game
of chance and thus they clearly amount to gambling prohibited under the
Public Gambling Act, 1867.

The petitioner fsubmits 'r,thét" it is falsely claimed that the
~ activities are skill-based ‘g'a“m‘es. ' E

The Petitioner;fbefdre ﬁlir’lé“the writ petition, had given a legal
notice, dated 14.03.2017 to the Respondent Company for suo-moto
blocking of their website, tb sto.p thé’} illegél gambling activities and to
refund of the amount paid’by the petitioﬁer.

A detailed reéponse denying all the allegations in the said
notice, had been given by the Respondent Company, who are on caveat,
which has also been placed on record before "i_the Court. Respondent
Company had claimed in their response to the Nétice that their activities do
not amount to 'gambling' punishable under the provisions of Public
Gambling Act, 1867.

The petitioner however submits that the said response is devoid

of any merits and is misleading. From the peculiar facts, a clear case of
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The learned Counsel for the Respondent Company submits that
to the legal notice issued by the petitioner, detailed reply explaining therein
following broad points-

Introduction of Dreaml1:

a) Dreamll is one of the world's leading platforms for online
fant;sy sports gamés’ and offer fantasy crick‘et, fantasy kabaddi and fantasy
football garries being offered by them since about 2012 in pannefship with
reputed websites and social media platforms, with a wide user base. Dream
11 is a company *tha‘t’ Ais duly incorporated having Certificate of
Incorporation issued t‘(‘)}‘:them b’y ~thje»Registrar of Companies, Ministry of
Commerce, Govt. of IndlaA SVerVi’Cé’ Tax registration is issued to them by
the Central Excise Department, M’inistry of granted a PAN no. by the

Income Tax Authorities, with whom they are being assessed since more than

5 years. These Statutory Authorities have not found anything amiss in their

“business model of providing services. They not only remit service tax and

income tax as applicable to them, but also deduct and remit applicable
withholdiﬁg tax on user winnings to the competent authority. Their partners
include reputed financial institutions, payment gateway service providers,
websites and social media portals, website/hosting services providers and
other service providers, which engagement reflects their standing and

reputation.

What is a fantasy sports game:
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occurs over a predetermined number of rounds (which may extend from a
single match / sporting event to an entire league or series) in which
participating users select, build and act as managers of their virtual teams
(constituted of real players or teams) that complete against virtual teams of
other users, with results tabulated on the basis of statistics, scores,
achie\;ements and results generated by the real individual sportspersons or
teams in certain designated professional sporting events. The winner of

such fantasy sports game is the participant whose virtual team accumulates

the most number of points across the round(s) of the game.

Requirement of materialg and .f'c‘dh’siderable skills by the user in

C) The drafting of a Virtﬁal team involves the exercise of
considerable skill as théruSer mﬁst'ﬁrét assess the relative worth of each
athlete / sportspersoﬁ- as against all athlete / sportspersons available for
selection. The user has to study the ‘rules and made evaluations of the
athlete's strengths and weaknesses based oh these rules.

d) S Further, a wuser's virtual team ?-;'i’;:'zclzannot be entirely or
substantially consists of athletes from a singié reéié—ﬁOrld team. In the case
of fantasy cricket and fantasy football games, the Dreaml1 rules stipulate
that not more than 7 of the 11 athletes in the virtual team may be from a
single real world team. This stipulation ensures that the user has to exercise

greater skill in acquainting himself with the athletes of both participating
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circumstance resembling the act of betting on the performance of a single
team to win the match/league.

e) As per the mechanism for the election of a virtual team in
Dreaml1's fantasy sports game, each virtual player available for drafting
into a virtual team is attributed a value in credit points and each user's
Vil‘tl;.al team is i)‘rescfibéd a maximurh budget in points. Dream 11 specifies
the price of drafting a virtual player based on the playér's relative value and
ability. Thus, any selection decision by a user in drafting a virtual team
must also consider the yqpypgrtuﬁity .cl()s‘t ’of selecting a particular athletes in
such user's virtual teamdoesnotexceed the prescribed budget in credit
points. k ’ |

f) Therefore, users engaged in participating in Dream11's fantasy
sports games read and”ﬁﬂderstéﬁd the‘rulés of the game published by

Dreaml1, and make their assessment of athletes and the selection of athletes

‘in their virtual team on the basis of the anticipated statistics of their

selection; for example, in the fantasy cricket game, a user needs to evaluate,
in the case of a batsman, the anticipated statistics for multiple categories
such as batting average, total runs, number of half-centuries and centuries
(which attract additional points), strike rate, number of catches and
stumpings (for a wicket keeper), and in the current or previous series),
economy rate, five wicket hauls. Such evaluation by the user is based on a

wealth of statistics from past matches from which to evaluate future
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stadia and against particular opponents, and other material causative factors
that will have a bearing on the athlete's performance. Users must also
follow the news to acquaint themselves with selection decisions as they are
permitted to change their team up to sixty minutes prior to the
commencement of a match, before the squads are announced at the toss.

g) ) Fﬁrthermore,.users have to select one player from amongst
their virtual ieam selection as a 'captain' and ahothef player as the 'vice-
captain', with the points accumulated by the designated captain doubled, and
the points accumulated‘:“by the designated 'vide-captain' multiplied by 1.5,
-.and added to the over‘eiyll_'p(')»in,ts—ta’llily ﬁef 'such user's virtual team. - Therefore,
selecting the right captei‘ﬁ"’aﬁd Vi,’ce’éceﬁtein are critical to the success of the
virtual team, with a good captain or vice-captain in the Dreamll fantasy
points and not one ‘who . ‘dis'plays‘ good leadership skills, and which
assessment requires the,-esef to ‘fellew,the sport closely and to evaluate the
potential of a player inelight ef ;the scoring metrics of the fantasy sports
game.

) In the course of such selection of teams and making decisions
on drafting of players and designated captains/viee;captainé, the user must
also overcome team biasenes and prejudices while selecting athletes. For
example, the user must avoid overrating athletes that play for his favorite

team and underrating other athletes because they play for a disfavored team.

The user must develop a strategy to create a team that is balanced in manner
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g) The online fantasy spor games offered by them through the
Platform require material and considerable skills in terms of 'drafting' and
'playing' which are the determinative factors in the results of the game and

winning outcomes thereby.

Element of skill predominant requiring exercise of superior knowledge,

judgment, attention and adroitness:

h) | Once a virtual team is drafted, the user must interact with the
game on a regular basis by monitoring the scores accumulated by the

athletes drafted by him, as ~w’e’n as the general performance of teams,

- surveying other athlete‘s?f,oi':?:‘sitibstitutionf'and making substitutions where he

deems fit but only durin"g’théfg‘ivyeﬁf time-frame.
i) The success in Dream11's fantasy sports games arises out of a
user's exercise of superior knoWledge, judgment, attention and adroitness in

understanding the Dfeam' 11 rules, acquainting himself with the past

“performance, physical state and form of athletes available for selection

across multiple categories, assessing the relative worth of an athlete and the
anticipatéd statistics arising out of the athlete's performance in the
underlying real-world event and devising an overall strategy in selecting and
playing the Dreamll game. Therefore, the element of skill has a much
greater and predominant influence on the outcome of the Dreaml1 fantasy
sports game than any incidental chance.

j) As is the case with any game of skill, greater experience and
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insight into strategies for success and a better understanding of the game's
dynamics and operational constraints, and in itself heightens and attunes the
element and exhibition of skill on the user's part and thereby has an material
influence on generating a successful winning outcome in favour of the user.
It is in recognition of the‘méterial influence that training and experience in
the Dieamil fantasy sports games has on user success that Dreaml11 offers
free-to-play variants of its fantasy sports games to users and thereby offers
users an opportunity test their skills against other pariicipating users,
familiarize themselves w1th the ,’ Dreamll rules and points attribution
~methodology, understandand ' gaih; : e‘)'(perience in participating in the
Dreaml1 game and dev1se heirparticipation strategy on the basis of such
training and experience, at nii éost of charge to users.

Training to exercise kni)yy\iVIédge, ljudgment aild skill:

k) Alongside rp‘r“okvyivding users with the opportunity to participate
in free-to-play fantasy sports games, Dreaml1 also provides users with
How-to-Play and Frequently Asked Questions pages and operates the Guru
section wherein it offers match previews and tips" on team selection and do's
and don'ts to assist users, particularly new users, in familiarizing themselves
with the Dreamll fantasy sports games and rules, to address common
queries that a user may have in respect o the Sei'Vice and to enable users in
employing their skill and judgment to ensure competitive participation in

Dreaml11's fantasy sports games. In Frequently-Asked-Questions page they



CWP No.7559 of 2017 Ao

Fantasy Cricket game by visiting the Dream11 'Help' section, and further
encourage them to participate in 'practice games' offered by Dreamll
through the Platform, which are free-to-play. Through these measures
Dreamll1 actively supports its users in their endeavour to train themselves
and exercise their knowledge, judgment and skill to the best of their abilities
in tile course of participation in any‘ fantasy sports games offered by

Dreaml1 or any other service provider.

Attribution of points:

) The points are - a;tt.ri‘b}'ited' in a transparent and verifiable

-manner to the virtual anal'og’ij’ég‘? b’f’f‘réél world athletes on the basis of the

statistical elements of the ;'rieal"i;woﬂd‘:athlete's performance in the real-world

sports event.

m) In the cricket fantasy. "sports game, points are attributed to the

virtual analogue on the basis of, amongst others, the real-worlds player's

“selection in the starting eleven of the real-world team, number of runs

scored, wickets taken, catches taken, stumpings/run-outs caused, batting
strike rate and bowling economy rate with additional bonus points forv
boundaries hit, maiden overs bowled and similar other laudable performance
events.

Principle reason for failure of petitioner to achieve success in

Dream11's fantasy sports games:

n) The failure of the petitioner to achieve success in Dreaml1's
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employ adequate skill, knowledge and assessment of participating players to
maximize his potential points accumulation. His losses in the Dreamll
games in which he participated were directly attributable to his failure to
exhibit superior skill in comparison with other participants in the game and

leagues.

Cancellation policy:

0) In Dreaml11's cancellation policy, as set out in the Dreamll
Terms énd conditions, Dream/ll}, gefunds the entire entry-fees and and
admihistrative fees and admlmstratlvefees paid by a user in case of an
“Abandonment” or “Cancellatlon”ofthe sports event in respéCt of which
the fantasy sports gar;n'éj 1s offeredThls policy is exemplified in the
transaction history of the petltloner's account with Dreamll, where all
amounts paid by the petiﬁbner to\%/ards pafticipation in fantasy cricket
games offered in relat’ionpto the South African Domestic T20 cricket match
between the Dolphins ,and;‘\y?‘Varr‘ic’)rs} ‘were refunded and credited back into
his user account on the abandoﬁment of the cricket match.

P) On the above basis, the' Respondent Company refuted the
claim of the Petitioner that the fantasy sports games offered by Dreamll

constitute gambling.

Mandatory agreement and acceptance of contractual terms and

conditions by user:

Q) With respect to the fantasy sports games offered by Dreamll
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Platform, Dream11 has published a detailed set of terms and conditions to
govern the user's account and interaction with the Platform and the services
offered by Dream11 on the Platform. A user's affirmative acceptance and
agreement to abide by the Terms and Conditions of the Dreaml1 site is a
pre-condition for the user's registration of an account with Dreamll.
Refegence to document E of this response the terms and conditions of

Dreaml1 service and a screenshot of the registration page containing the

affirmative acceptance click-box clicked' on and affirmatively accepted and

agreed to the Terms and Conditions as aforesaid. Thus we state and record
~ that Dreaml1 is transparent and open ,Iit‘s‘ in interaction with its users, and

clearly defines and cbntracmallyé documents the terms of its service

provision through the Platform and;thus your claim in the notice that you

have been deceived in any way by Dr_eamlll is false and without basis.

Administrative Fees / charges, and distribution from price money pool:

) Dreamll is engaged in operating the Platform and offering

users the opportunity to participate in fantasy sports games on such
Platform, and limits its fees and charges for such participation to an
administrative fee. FEach fantasy sports game offered on the Dreamll
Platform comprises of a game in which participating users are engaged in
competing against other participating users for the cumulative price money
pool available to such participating users from the amounts paid by each of

them after excluding the aforesaid administrative fees. The invoices issues
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game and is, upen announcement of the results of the fantasy sports game,
distributed in a transparent and objective manner on the basis of the final
points-tally of participating users in the fantasy sports game.

Fair-Play and healthy competition:

S) Dreaml1 actively encourages its users to engage in Fair-Play

and healthy competition amongst users and undertakes a number of éteps to
maintain the

To maintain user services in the platform

Mr.G.S.Bedi, further"pbinted out that as per the judicial

O

- precedents, the Hon'ble Supreme Court in K.R.Lakshmanan vs. State of

Tamil Nadu AIR 1996 SC 1153,5 such type of game requires training,
adroitness and experience which ‘have dominant influence in the mind for
winning the outcome of game. e

I am of the view thét prehmmary issues involved in the case is
whether provisional prevenﬁon of the Public Gambling Act, 1867
(hereinafter referred to as “1867 Act”) are applicable or not; or any direction
to set the case in motion are granted. For the sakéuf brevity, provisions of
Sections 11 and 12 of 1867 Act, read as under:-

“11.Witnesses indemnified.-Any person who shall have been

concerned in gaming contrary to this Act, and who shall be

examined as a witness before a Magistrate on the trial of any

person for a breach of any of the provisions of this Act
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the opinion of the Magistrate make true and faithful discovery,
to the best of his knowledge, of all things as to which he shall
be so examined, shall thereupon receive from the said
Magistrate a certificate in writing to that effect, and shall be
freed from all prosecutions under this Act for anything done
“before that time in respect of such gaming.

- 12, Act not to apply to certain “games — Nothing in the
foregoing provisions-of this Act contained shall be held to
apply to any | gam'e of inere Skill wherever played.”

The aforeméfr;lti’o‘n’e’d“"Aic*t,f}‘hés been extended to the State of

" Punjab, Haryana and Umon Temtory by way of the Public Gambling
(Punjab Amendment) Act 1929 and Section 18 inserted for applicability to
the State of Punjab which provides ~exémption of games of mere skill -
“nothing in this Act contained shall‘ apply to any game of mere skill
" wherever played.” Thus, I am of the»considered opinion that the games are
not covered by the term of game “mere skill”. It may notu be necessary to
look into the provisions of 1867 Act, much less these provisions would not
have any application. The expression games of skill has already been
debated upon in K.R.Lakshmanan's case (supra) as aforementioned
provisions of 1867 Act are pari materia to the provisions of Section 11 of
the Madras Gaming Aet, 1930 and the skill constitutes a game in which

primarily the success depends upon the superior knowledge, training,
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expression “mere skill” would mean substantial degree or preponderance of
skill. By taking into the aforementioned expression into consideration, it
was held that the “horse racing” is not gambling and is a game of skill. The
relevant paragraphs 9 and 17 to 23 of the judgment reads as under:-
“9. On the same day when this Court decided
Chamarbaugwala’s case, the same four-Judge Bench presided

over by S.R. Das, Chief Justice, delivered judgment in another

case between the same parties titled RM.D. Chamarbaugwala

& Any. vs. Union of India & Anr. AIR 1957 SC 628. The

validity of Some':bfthe;' provzszons of the Prize Competitions Act
(42 of ]955)waschallenged before this Court by way of
petitions under'A'r’jticle"l 32 of the Constitution. Venkatarama
Ayyar J. speakzngfortheCourt ﬁoticed the contentions of the
learned counsel for ihe parties in the following words.-

"Now, the contention of Mr. PaZkhiwala, who

ada’res#ed thé, maiﬁ argument in support of the

petitions, is that prize competitio‘n as defined inS. 2

(d) would include not only compelitions in whicii

success depends on chance but also those in which

it would depend to a substantial degree on skill; ...

that even if the provisions could be regarded as

reasonable restrictions as regards compelitions
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success depended to a substantial extent on skill,
and that as the impugned law constituted a single
insertable enactment, it must fail in its entirety in
respect of both classes of competitions. Mr Seervai
who appeared for the respondent, disputes the
}correctness of these éontentions. He argues that
‘prize competition' as defined in S.2 (d) of the Act,
properly construed, means and includes only
compet;’tions zn wh;’gh success does not depend to
any'snbstantial»ffdegfée bn skill and are essentially
gambling in thezr character; that gambling
activiﬁes are ‘not trade or business within the

meaning of that expression in Art. 19(1) (g), and

that accordingl)/ the petitioners are not entitled fo
invoke the protection of Art. 19(6). and that even if
the definition of "prize competition’ in S.2(d) is wide
enough to include competitibns in which success
depends to a substantial degree on skill and Ss. 4
and 5 of the Act and Br. 11 and 12 are to be struck
down in respecl. of such competitions as

unreasonable restrictions not protected by Art. 19

(6), that would not affect the validity of the
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its application to such competitions."

The learned Judge thereafter observed as under:-
"We must hold that as regards gambling
competitions, the petitioners before us cannot seek
the protection: of Art. 19(1) (g)... (5) As regards
competitions }wh‘ic:h involvé substantial  skill
however, different considerations arise. They are
business activizies, the protection of which is
guardnteed byArt 1 “9(]: ) (8)..."

Finally, VenkataramaA)er speaking for the Court held as

under:- et
"(23) Applyingthésé principles to the present Act, it
will nét be questzoned thai competitions in which
success depends‘toa,substanlial extent on skill dnd
competitions in whzch it does not so depend, form
two distinct and separate categories. The difference
between the two classes of cokﬁzpetitions is as clear-
cut as that between commefcid[ and wagering
contracts. On the facts there might be difficulty in
deciding whether a given competition falls within
one category or not; but when its true character is

determined, it must fall either under the one or the
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legislative practice of both the United Kingdom and
this country, and the Courts have, time and again,
pointed out the characteristic features which
differentiate them. And if we are now to ask
ourselves the question would Parliament haye
énacted the law in question if it had known that it
would fail as regards competitibns ‘involving skill,
there can be no doubt, having regard ’to}‘ the history
of tl;e legislation,‘as to what our answer would be.
Thé‘ﬂc‘(’)n‘cflusi()n‘t",is* therefore inescapable that the
impugned jj)fO?iSi()"ﬂS',’assuming that they apply by
virtue “bf ‘thé definition in S.2(d) to all kinds of
competitions; aresev‘erabl‘e in their application to
competitions in‘:which success does not depend to
any subst’ant’ial extent on skill."

This Court, therefore, in the two Chamarbaugwala-
cases, has held that gamblinga, is not trade and as
such is not protected by Article 19(1)(g) of the
Constitution. It has further been authoritatively
held that the competitions which involve substantial
skill are not gambling activities. Such competition s

are business activities, the protection of which is
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question whether horse-racing is a game of chance
or a game involving substantial skill.”
17. We may now take-up the second question for
consideration. Section 49 of the Police Act and Section 11 of
the Gaming Act specifically provide that the penal provisions
of the two Acts shall not apply to the games of "mere skill
. 'Wherever played". The expression game of mere skill" has

been interpreted by this Court to mean "mainly and

preponderantly a game of skill". In State of Andhra Pradesh vs.
K Sagganarayana & Or (1 968) 2 SCR 387, the question
before thzs Court was whether the game of Rummy was a game
of mere skill or a game of chance. The said question was to be

answered on the interprezation of Section 14 of the Hyderabad

Gambling Act (2 of 1305 F) which was pari materia to Section
49 of the Police Act and ".S‘ectz'on 11 of the Gaming Act. This
Court referred to the proceedings before the courts below in
the following words: |

“The learned Magistrate who“tried the case was of

the opinion that the offence was proved, because of

the presumption since it was not successfully

repelled on behalf of the present respondents. In the

order making the reference the learned Sessions
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Act shall apply to any game of mere skill wherever
played and he was of opinion on the authority of
two cases decided by the Madras High Court and
one of the Andhra High Court that the game of
Rummy was a game of skill and therefore the Act
"did not apply to the case."
 This Court held the game of Rummy to be a game of mere skill
on the following reasoning:

"We are a‘l‘s'\o*not sqtisﬁed that the protection of s.14
is notavazlable mthzs case. The game of Rummy is
not a gzc‘iz‘}ﬁéﬂen’tirely‘of chance like the 'three- card’
game men;tivoned‘in the Madras case to which we
were féférféd. T Iie "Zhreé card' game which goes
under diﬁ‘erent names such as flush', "brag' etc. is
a game’: of pure chance. Rummy, on the other hand
requires certain amount-of skill because the fall of
the cards has to be memorised d’ﬁd the building up
of Rummy requires consid‘e»ra’ble’ skill in holding
and discarding cards. We cannot, therefore, say
that the game of Rummy is a game of entire chance.
It is mainly and preponderantly a game of skill. The

chance in Rummy is of the same character as the
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there is an element of chance, because the
distribution of the cards is not according to any set
pattern but is dependent upon how the cards find
their place in the shuffled pack. From this also it
cannot be said that Rummy is a game of chance and
' there is no skill involved in it."
| - 18.  The judgments of this Court in ‘the two Chamarbaugwala
cases and in the Satyanarayana case clearly lay-down that (i)
the competiiions wkere.success depends on substantial degree
of skill arenotgamblmg’ and (ii) despite there being an
element of chancezfa gamezs preponderantly a game of skill it
would nevertheless be a game of "mere skill". We, therefore,
hold that the 'éxpressi()h, "mere skill” would mean substantial
degree or pre‘poh‘deran’ée of skill.
19. The cryu‘ci‘al | question to be determined is whether a
horse-race run on the turf of the club is a game of "chance' or
~a game of "mere skill". The relevantﬁ‘b‘leadings before the High
Court in the writ petition were as un“'a'"e’f." |
"Racing is really a test of equine speed and
stamina. The horses are trained to run and their
form is constantly watched by experts... As stated

earlier, racing is not a game of chance. Experts on
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decisions, that the result of a horse race on which
bets are placed is not based on pure chance. A
considerable degree of skill goes into the operaiion.
It starts from the breeding and training of the race
horse on}which much talent, time and money are
expended by traiﬁea’ persons, jockeys have also to
be specially trained and equipped. The horses
themselves,qre not necessarily consistent in fitness,
whzch zs :"}"the:vl’re’as‘()n"_,why horses are exercised
openlyand iv‘\‘/:d’t‘c’hedcarefully by representatives of
the P}"*és'sfkand‘f‘th’éir’(’)bservations widely published.
Thus, "the» inherent capacity of the animal, the
capabilily fof thejo'ckey, tﬁe Jform and fitness of the
horse,‘t‘h,é‘,weightsicarrz’ed and the distance of the
race ai the time bf the race are all objective facts
capable of assessment by race goers. Thus the
prediction of the result of the race is not like
drawing 2 aces in a game of poker. Rather, it is the
result of much knowledge, study and observation.....
Horsé racing has been universally recognised as a
sport. Horsemanship involves considerable skill,

technique and knowledge and jockeys have to be
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dependent on mere chance or accident but is
determined by numerous factors, such as the
pedigree of the animal, the training given to it as
well as the rider, its current form, the nature of the
race, etc. Horse racing has been held judicially to
be‘a game of skill unlike pure games of chance like
Roulette or a Lottery."
The above quoted averments have not been specz']”icall)) denied
in the couﬁ'ter dﬁidavit Jfiled before the High Coﬁrt.‘
20. The"'nevahcyblopqédia Britannica 15th Edition, Volume
5 at page 1 05,,“ f{vhile deﬁnmg the expression "gambling" refers
to horse racing as undgr:-;
”Belt’ing”' on hafSe ‘:;racing or athletic contests
invblve&the assessment of a contestant's physical
capacity and the use of other evaluative skills.".
- 21. - Volume 6 of the Encyclopaedia at page 68 onwards
- deals with the subject of horse-racing. Thoroughbred horses
with pedigree are selected and trdfned fo}’ races. Horse-racing
is a systematic sport where a participant is supposed to have
full knowledge about the horse, jockey, trainer, owner, turf and
the composition of the race. It would be useful to quote an

extract from the Encyclopaedia:-
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Standardbreds with the horse pulling a conveyance
with a drieer. These two kinds of racing are called
racing on the flat and harness racing. Some races
on the flat involve jumping......"

}"Knowledge of the first horse race is probably lost
in prehistery. Both four- hitch chariot and mounted
(bareback) races were held in the Olympic Games
of 700-40 BC. Other history of organized racing is
not very f rmly establzshed Presumably, organized
racmg began in such countries as China, Persia,
Arabza"?and*other c’ountrzes of the Middle East and
of North Afrzca where horsemanship early became
hzghly developed Thence came too the Arabian,
Barb, and Turk horses that contributed to the
earliest European racing. Such horses became
familiar te Europeans during the Cﬁzsades (11th to
13th centuries) from which they brought those
horses back....."

"Eligibility rules were developed based on the age,
sex, birthplace, and previous performance of horses
and the qualifications of riders. Races were created

in which owners were the riders (gentlemen riders);



120
CWP No.7559 of 2017 ~ {25}

had not won more than a certain amount were
entered......" "All horse racing on the flat except
quarter- horse racing involves Thoroughbred (q.v)
horses. Thoroughbreds evolved from a mixture of
Arab, Turk and Barb horses with native English
stock Private studbooks existed from the early 17th
century, but they were not iﬁvariably reliable. In
1791 Whether by published An Intfbditbtion to a
Genﬁé}!’al: Stud Book, the pedigrees being baSed on
earlzerRaczng ,'CQIéndars and Sales papers. After a
few yearsofrevzszonzt was updated annually. All
Thorozlighbreds are said to descend from three
"Oriehi‘a‘l"'f stallions r(the. Darley Arabian, the
Goc“io‘lph‘in,’vBa’rb, and the Byerly Turk, all brought
to Gre’qt’ _Britain, 1690-1730) and from 43 "royal”
mares (those imported by Charles II). The
predominance of English raczng ‘and hence of the
General Stud Book from 1/"91 provided a
standard........ " "A race horse achieves peak ability
at age five, but the classic age of three years and
the escalating size of purses, breeding fees, and sale

prices made for fewer races with horses beyond the
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breeding thoroughbreds has been, as expressed by
an old cliché:breed the best to the best and hope for
the best. Performance of progeny is the hzost
reliable guide to what is best for breeding purposes,
of course but in the case of horses untried at stud,
the’z‘f dwn yracing abz‘lity,- pedigrée, and physical
conformation are the only available yardsticks.
Emphasisk is on racing ability, especially in

evaluating potential stallions.”

"’éfganized institution. Apart from a
huge public entertainment ‘business.
According tégr"T he NewéEﬁcyclopaedz’a Britannica the occasion
of certain raéég ,dré fe’c(\/)"rdéd as- public holidays. Derby day at
Epsom wherel"j{tl‘zie . publzc ?’s admitted on two parts of the

grounds at no fee has drawn as many as 5,00,000 spectators.

Attendance at horse races in many countries is the highest or

- among the highest of all sports. The horses which participate

in the races are a class by themsélves. 7 héy have a history of
their own. The breed of the horse is an important factor. The
experts select the horses who are to be inducted into the racing
profession. The selected horses are given extensive training by

professional trainers. Breed, upbringing, training and the past
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experts in horse riding and are extensively trained in various
aspects of horse-racing. They are supposed to know the horse
they are riding and the turf on which the horse is to run.
23.  Judicial pronouncements on the subject are primarily of
Americaynv Courts. »}In People of Monroe 85 ALR 605, it was held
_ that the fpari—mdtuel betting on Zhe result of horses races, did
not violate a provision of the State Constitution prohibiting
lotteries. The Court,observed as under:
,rThewmnznghorsezs not determined by chance
alonebutzhecondztzon speed, and endurance of
the horsealdedbythe skill and management of the
rider  0r kd‘rz'v'er, enter into the result.. In our
opinioﬁ the jﬁafiﬁiutuel system does not come within
the ﬁconks.titutiond:l» inhibition as to lotteries.... 'In
horse -racing | the horses are subject to human
guidance, management, and urging to put forth
their best efforts to win"." |
In view of the finding rendered by thé Hon'ble Supreme Court
aforementioned, it leaves no manner of doubt that on the scopé and ambit of
the term game “mere skill” in the context of the present case, in other words,
the Hon'ble Supreme Court has held that :-

“j)  the competitions where success depends upon the



CWP No.7559 of 2017 28}

~ preponderantly a game of skill it would nevertheless be a game
of “mere skill”.

It has been found that horse racing like foot racing, boat racing,
football and baseball is a game of skill and judgment and not a game of
chance. The aforementioned finding squarely applies to the present case.
EVCI; ffom the submiSsions and contentions of respondent-company and
factual pdsition admitted in writ petition, I am of the view that playing of

fantazcy game by any participant user involves virtual team by him which

would certainly requires a conmderable skill, judgment and discretion. The

* participant has to assess':;t'kh;e*fte‘léti\:/‘ wbrth of each athlete/sportsperson as

against all athlete/sporttspéi‘sohusi'fiéi‘{’f\ 11ab1e for selection. He is required to
study the rules and regulationsiof;st’lr‘:ength of athlete or player and weakness
also. The several factors ‘a}s“indica‘téd’abbve submitted by the respondent —

company would deﬁnitely‘}a‘ffect the result of the game. Admittedly, the

" petitioner himself created a virtual team of a Cricket Match between two

countries as indicated in the website by choosing 11 players out of total
player, th were to play for two countries collectively and after forming a
virtual team of 11 players as per his own selection, knowledge and
judgment, which is thoughtful Will, he joined various leagues for the
leagues selected by him and after registration which was declared before
participating, was not about possibility of winning or losing like horse

riding not every better is winner.
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judgment and attention. I am of the further view that the element of skill and
predominant influence on the outcome of the Dreamll fantasy than any
other incidents are and therefore, I do not have any hesitation in holding the
any sports game to constitute the game of “mere skill” and not falling within
the activity of gambling for the invocation of 1867 Act and thus, the
respo‘ndent company is therefore, exempt from the application of provisions,
including the penal provisions, in view of Section 18 of 1867 Act. Equally
so, before I conclude, I must express that gambling is not a trade and thus, is
not protected by Article 19(1)(g) of Constitution of India and thus, the
fantasy games of the-respon‘('ientjv -company cannot said to be falling within
the gambling activities as the séﬁié"invoives the substantial skills which is
nothing but is a business activity with due registration and paying the
service tax and income tax, thus, they have protection granted by Article 19
(1)(g) of Constitution of Indi@,

Resultantly, the questions noticed above are squarely answered
in favour of the respondent — company and no need to issue the direction

against the respondents to settle the criminal law into motion.

Accordingly, the writ petition stands dismissed.

(AMIT RAWAL)
JUDGE
April 18, 2017
savita
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The Government of India constantly endeavors to leverage technology and innovation towards
maximizing country’s potential & economic growth. With a targeted, outcome-based approach and
government's support, emerging technologies are already causing largescale shift across several
sectors driving innovation, entrepreneurship, and job creation. One such sector that has witnessed
noticeable growth in recent years is Fantasy Sports.

In a recent market report’, it was noted that the number of users participating in online fantasy sports
in India has grown at a compounded annual growth rate (CAGR) of 212%, from 2 million users in
June 2016 to 90 million users in December 2019. Further, the report estimates that the fantasy sports

~industry has the potential to attract Foreign Direct Investment of more than INR 10,000 crore over
the next few years as well as generate 1.5 billion online transactions by 2023. A rapidly surging
demand, a large market of sports fans and a complementing pool of software development talent
makes India the ideal candidate to become a global hub for this fast-growing industry.

Recognizing this opportunity and in sync with NITI Aayog’s mandate to identify potential of
disruption in changing industrial landscape, a position paper has been prepared to address Fantasy
Sports market. The motivation behind this paper, put together by the Frontier Technology Vertical
at NITl Aayog, is to identify the landscape and potential for India to be the global leader in the
Fantasy Sports sector. The discussion paper, incorporating a position paper and draft guiding
principles, has been prepared after deliberations with experts from industry as well as the legal
fraternity. '

Pursuant to incorporation of the feedback received, we now seek comments on the draft guiding
principles, from the larger stakeholder community on or before 18th January 2021, on email at
adviserdma-niti@gov.in.

The content of the draft document is solely for the purposes of discussion with stakeholders on the
proposed subject and does not necessarily reflect the views of NITI Aayog. The document was
prepared based on extensive stakeholder consultations. The information contained herein is neither
exhaustive nor final and is subject to change.

Finally, | would like to- acknowledge the valuable contribution of Desh Gaurav Sekhri (Officer on
Special Duty, NITI Aayog) in putting together this discussion paper for stakeholder review.

Anna Roy
Adviser {Data Management & Analysis)
NITI Aayog

' The Business of Fantasy Sports (July 2020), KPMG India
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Online Fantasy Sports Platforms

The Hon'ble Prime Minister of India, in his MannKiBaat address aired on August 30, 2020, recognised
the vast potential of the Indian gaming industry, applauding the contributions of Indian innovators and
application developers. The recent AatmaNirbhar App Challenge also recognised gaming as a
category in which development of indigenous applications are to be encouraged and celebrated.

Leading the gaming industry’s growth within India are Online Fantasy Sports Platforms (OFSPs) that
offer fantasy sports contests. With a large market of Indian sports fans and availability of digital
infrastructure and engineering talent in India, the OFSP industry can be an engine for growth,
employment and innovation in fantasy sports across the world, and also become a global hub for
fantasy sports. .

Until being overtaken by India recently, the United States of America (US) had the largest online fantasy
sports market by user base, with industry reports attesting to daily fantasy sports contests in the US
generating USD 2.91 billion in revenue and valuing the market at USD 7.22 billion as of 2017.

KPMG India in its report: The Business of Fantasy Sports (July 2020), noted that the number of users

_participating in online fantasy sports in India has grown at a compounded annual growth rate of 212%,
increasing to 90 million users in December 2019, from 2 million users in June 2016. The fantasy sports
industry is estimated to have the potential to generate approximately 1.5 billion transactions by 2023
as well as the potential to attract FDI of more than INR 10,000 crore over the next few years.

A PricewaterhouseCoopers India’s report has noted that the fantasy sports industry has the potential
to generate an additional 5000+ direct and 7000+ indirect jobs in the next 2-3 years. It also estimates
that the fantasy sports industry has the potential to contribute GST revenue of INR 3,000 crore to INR
3,500 crore over the next 5 years, with income tax on winnings and corporate tax paid by OFSP
operators expected to contribute between INR 7,000 crore to INR 10,000 crore over the next 5 years.

While OFSPs operate through online media on a pan-India basis, their regulation proceeds under
varied State-wise regulatory regimes. This could impact fantasy sports users' interests of transparency,
OFSP operator integrily, and fairness may vary from state-to-state. There are instances also of
unscrupu‘ious operators who lure users with games of questionable legality in the guise of fantasy
sports. ‘

NITI Aayog has initiated this discussion to examine the fantasy sports industry structure and consider
evolving guiding principles that can help the industry to grow by adhering to guidelines which are
consistent and based on well-recognised principles.
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GUIDING PRINCIPLES FOR THE UNIFORM
mmmms NATIONAL-LEVEL REGULATION OF ONLINE
FANTASY SPORTS PLATFORMS IN INDIA

Introduction

The Hon'ble Prime Minister of India, in his MannKiBaat address aired on August 30, 2020, recognised

the vast potential of the Indian gaming industry, applauding the contributions of Indian innovators and
application developers. The recent AatmaNirbhar App Challenge also recognised gaming as a
category in which development of indigenous applications are encouraged and celebrated.

At the forefront of the gaming industry’s growth within India are Online Fantasy Sports Platforms
(OFSPs) that offer fantasy sports contests. In such contests, sports fans get the opportunity to engage
actively with the sport of their choice and draft and compete with their virtual teams containing
counterparts of real-life players from upcoming matches, score points based on such players’ on-field
performance and compete with other fans. The OFSP industry has a symbiotic relationship with sports,
enabling fan engagement and interaction and increasing interest in a wide variety of sports events.

It has been observed that with increasing connectivity and access to the internet and online services,
fantasy sports contests have gained in popularity and participation among sports fans across India.
Fantasy sports provide an opportunity for sports fans to showcase their sports knowledge and be
actively involved with the sports they follow.

With a large market of Indian sports fans and availability of digital infrastructure and engineering talent
in India, India can be an engine for growth and innovation in fantasy sports across the world and
become a global hub for fantasy sports and increase its influence in international sports dévelopment
and commerce.

It is therefore perceived that fantasy sports benefit a number of stakeholders while also generating
direct and indirect ‘employment opportunities, driving investment, innovation in technology,
entertainment and sports development. Considering its potential contribution to the Indian economy,
and India’s emergence as a hub for OFSPs, the fantasy sports industry has the potential to be a
significant driver of economic and technological growth in India.

There is, therefore, an emergent need for this sector to be recognised and supported, to enable
sustainable growth in a structured, governance-led manner.

. US Fantasy Sports Industry and Regulation

Until being overtaken by India recently, the United States of America (US) had the largest online fantasy
sports market by user base, with industry reports attesting to daily fantasy sports contests in the US
generating USD 2.91 billion in revenue and valuing the market at USD 7.22 billion as of 20172

01
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Offline fantasy sports have enjoyed participation in the US since the 1950s, with organised fantasy sports
leagues for American football and baseball emerging in the 1960s’. Fantasy sports moved online from
1995 onwards, starting with the operationalisation of OFSPs offering fantasy hockey contests?, and
thereafter fantasy baseball, with internet groups such as Yahoo.com entering the space in 19995 In
1998, a number of OFSPs in the US, such as CDM Fantasy Sports, Sportsline and Prime Sports
Interactive came together to establish the Fantasy Sports Trade Association, now known as the Fantasy
Sports and Gaming Association (FSGA), an industry body intended to represent the fantasy sports
industry, secure its growth within the US, and support legal game-formats of fantasy sports games®.

In recognition of the skills involved in participation in fantasy sports, legislative action aimed at
prohibiting internet gambling in the form of the Unlawful Internet Gambling Enforcement Act (UIGEA)
created a safe-harbour for online fantasy sports’. This safe- harbour was premised on the standard of
predominance of skill over chance, reflected as a condition in the safe-harbour that the winning outcome
of fantasy sports games must reflect the relative knowledge and skill of the participants, among other
associated requirefents®.

With the benefit of the legislative safe-harbour and self-regulation through FSGA's charter for members,
the OFSP industry in the US and Canada saw its user base grow from 18 million in 2006 to 59.3 million
in 2017 as per the FSGA's records’. The FSGA has assisted with such growth by providing a platform for
interaction and engagement amongst OFSPs through its events and conferences, engaging with State
legislators in their regulatory initiatives for the fantasy sports industry, and engaging with OFSP
operators to ensure lawful participation and protection of consumer rights'°.

Industry Potential

KPMG India in its report: The Business of Fantasy Sports (July 2020), noted that the number of users
participating in online fantasy sports in India has grown at a compounded annual growth rate of 212%,
from 2 million users in June 2016 to 90 million users in December 2019. The number of OFSP
companies has also exponentially risen from around 10 in 2016 to more than140 in 2019.

As per the report, this growth in users has translated into the tripling of the growth of revenues of the
online fantasy sports industry, i.e., from around INR 920 crore in the financial year 2018-2019 to
INR 2470 crore in the financial year 2019-2020.

2Press Release: Fantasy Sports Now a $7 Billion Industry, available at
https://thefsga.org/press—release-fantasy-sports-now~a-7-billion-industry/

3 Richard Tacon & Stephen Vainker (2017) Fantasy sport: a systematic review and new research directions, European Sport
Management Quarterly, 17:5, 558-589, DOI: 10.1080/16184742.2017.1347192

4 Janet Eagleson, The History of Fantasy Hockey, at https://www.rotowire.com/hockey/advice/history.php

5Tim Marcin, How fantasy sports football exploded online and kept Yahoo relevant, at
https://mashable.com/article/fantasy-football-yahoo/

¢ Fantasy Sports & Gaming Association, History, at hitps:/thefsga.org/history/
731 U.S. Code §5362

8 “All winning outcomes reflect the relative knowledge and skill of the participants and are determined predominantly by
accumulated statistical results of the performance of individuals (athletes in the case of sports events) in multiple real-world
sporting or other events.” 31 U.S. Code §5362 (1)E)ix)(I).

? Fantasy Sports & Gaming Association, Industry Demographics, at https://thefsga.org/industry-demographics/
10 Fantasy Sports & Gaming Association, at https://thefsga.org/ :
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PricewaterhouseCoopers India’s report:

Federation of Sports Gaming - Report on {
Taxation of Online Fantasy Sports Gaming Market @ :

in India (May 2049), noted that the fantasy sports \ :
industry has generated over 3000-3400 jobs m:";w‘;ml
directly and indirectly through 100-200 ancillary erplaymad in the secior

. . . Source: PWC India Report on Taxation of Online Fantasy Sports Gaming
companies that provide research, tutoring, and Market in India (May 2019)

analytics services to fantasy sports users and

coach them to draft their teams. The fantasy Estimated Industry Scenario

sports industry has the potential to generate an
additional 5000+ direct and 7000+ indirect jobs in
the next 2-3 years.

The PWC India Report also notes that the OFSP
industry has generated more than INR 250 crore
of revenue for the advertising industry and
estimates this figure to rise to INR 2000 crore over
the next few years.

According to the KPMG India Report, the fantasy
sports industry is estimated to have paid GST to

the tune of INR 166 crore, which is estimated to m,'&iq‘. 12,000
increase to INR 445 crore. The PWC India Report Wm'“@'g"'&
estimates that the fantasy sports industry has the bt he suctor by 2023

Source: PWC India Report on Taxation of Online Fantasy Sports Gamig

potential to contribute GST revenue of INR 3,000 | Marketin india (May 2019)
crore to INR 3,500 crore over the next 5 years.

Additionally, income tax on winnings and corporate tax paid by OFSP operators is expected to
contribute significant revenue to the exchequer, with the combined industry contribution estimated to
be between INR 7,000 crore and INR 10,000 crore over the next 5 years.

As noted in the PWC India Report, the fantasy sports industry has received around INR 1,000 crore in
foreign direct investment (FDI). As per publicly available reports, the OFSP industry in India has seen
investment from venture capital and private equity funds such as Kalaari Capital, Tiger Global
Management, Think Investments, Kae Capital, Multiples Alternate Asset Management, and Steadview
Capital Management and technology and gaming conglomerates such as Nazara Technologies and
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Delta Corp. The industry estimates that the fantasy sports industry has the potential to attract FDI of
more than INR 10,000 crore over the next few years.

As per industry estimates, the fantasy sports industry has the potential to generate 1.5 billion online
transactions by 2023.

Barriers to Industry Growth and Innovation in India

As noted by the Sports Law and Policy Centre (SLPC) in its Report: Games of Skill in India - A proposal
for reform (March 2017) (SLPC Report), there is no objectively definable test or regulatory guideline or
administrative forum to assess and determine if a game will be characterised as a game of skill or game
of chance. This determination relied entirely upon a dispute arising and being adjudicated on by the
judiciary, with an adverse holding leading to potential criminal consequences for the operator. This
state of affairs places the onus on the operator to ensure that a game format offered is a game of skill,
without having the benefit of any bright-lines, objective measures or administrative fora to approach
to evaluate and conclusively determine this. Such lack of rule clarity and the attendant risks were found
by the SLPC Report to have a chilling effect on innovation and product development within the fantasy
sports industry.

Additionally, Companies operating OFSPs are required to engage with State regulators who advocate
State-specific regulations. Differential State regulations may lead to variation and uncertainty, raising
the compliance burden on OFSPs and adversely impacting their ease of doing business and their
ability to innovate and scale, and consequently adversely affect their growth potential. This has the
potential to negatively impact returns on investment, reducing the ability of the industry to attract
foreign direct investment, generate employment opportunities and contribute revenue to the public

exchequer.

Despite such impediments, the fantasy sports industry has displayed growth and resilience, but
remains at a nascent stage of development, with significant potential for innovation, growth and
broader economic and social impact. Accountability, transparency and a ready-to-enforce platform for
comprehensive governance is crucial for this sector to expand sustainably and benefit the economy
and citizens of India optimally.

Barriers to Ensuring Uniform National-Level Consumer Protection in India

While OFSPs operate through online media on a pan-India basis, their regulation proceeds under
varied State-wise regulatory regimes. This means that fantasy sports users’ interests of transparency,
OFSP operator integrity, and fairness may vary from state-to-state, resulting in an inconsistent
experience and the risk of forum/jurisdiction shopping. This may even deprive sports fans in some
states of their right to engage actively on these OFSPs.

With an OFSP operator located in one State and participating users on such OFSP located in multiple
States, differential regulation also results in consumers having differential rights and remedies against
OFSP operators, adding complexity and ambiguity to operators’ compliance burdens and causing
anxiety in dispute resolution.
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With the absence of regulation and lack of policy clarity, there is an:imperative néed for uniform
operating standards, based on sound principles and best global practices, and the monitoring of
adherence to these principles and practices to protect fantasy sports users’ interests.

Industry Recognition and Support

Thus far, certain formats of fantasy sports formats have received judicial recognition in various High
Courts and with the Hon'ble Supreme Court of India also having endorsed certain of these judgments.
However, fantasy sports contests do not have independent legal recognition, having to shelter under
an undefined exception to the state gambling and public order laws.

Formal recognition of the fantasy sports industry and providing for principle-led governance would
enable Indian OFSP operators to focus on innovation and achieve scale and expand their operations
in a clear and principle-based regulatory environment, achieving the mission of the AatmaNirbhar
Bharat Initiative and the Prime Minister’s vision of Indian-made and developed applications flourishing
and succeeding in India and outside India as well.

Further, independent and cost-effective grievance redressal mechanisms within the fantasy sports
industry must be considered. These can meet the twin objectives of (i) providing accessible and
uniform dispute resolution to consumers and (i) not repeatedly exposing compliant OFSP operators to
repeated legality challenges that come from consumer disputes reaching the courts.

It is worthwhile to add that with the recognition of fantasy sports as a game of skill, it is equally
imperative to secure the industry and the users of OFPSs from unscrupulous operators wHo lure users
with games of questionable legality in the guise of fantasy sports, and thereby tarnish the image and
" potential of the industry as well as the consumer’s trust and expectation that the outcome of a fantasy
sports contest will be determined by the syuperior exhibition of skill relative to participating users.

As part of its call for reforms in support of the above, the SLPC Report suggested the institution of clear
guidelines and the creation of a centrally administered and nationally available safe- harbour for games
of skill adhering to these guidelines.

The NITI Aayog agrees with this suggestion and believes that a principle-based policy implementation
for the fantasy sports industry may in fact be necessary to promote growth and innovation while
securing consumer interest. Such an approach could help ensure that the fantasy sports industry
operates in a manner that continues to benefit and protect the interests of consumers while
maintaining an environment that is supportive of innovative operators that follow good governance
practices and protocols on responsible conduct with their users.

In furtherance of the aforesaid, the NITI Aayog organised a consultation on September 14, 2020
involving the participation of eminent persons from the industry and the legal fraternity to discuss and
deliberate on the impediments to growth for the industry and the measures that may be considered to
best support the industry with a focus on compliance with the rule of law, good governance, fostering
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innovation and growth, and allowing the benefit of market forces to help India become a global leader
for OFSPs.

The consultation also considered the need for consumer protection and the public interest in the

institution of a grievance redressal mechanism that addressed consumer disputes in an adequate,

efficient, and affordable manner.

The participants in the consultation unanimously agreed and achieved consensus on the following

principles and recommendations:

There is a public interest in the fantasy sports industry receiving Government recogpnition as an
industry and having its own identity. This identity is distinct from other games of skill and
legally differentiated from betting and gambling.

The extant legal ambiguity and differential treatment faced by fantasy sports games across the
Indian States must be addressed through the creation of a uniform national-level safe-harbour
for fantasy sports games. This safe-harbour must provide for defined parameters and
mechanisms to define and determinate fantasy sports game formats that are games of skill.

Principle-based guidelines that are agreed and issued must be recognised by relevant national
and state-level institutions and organisations. This will enable the implementation of a single
national policy on fantasy sports and bring clarity to regulators, operators and consumers alike.

The Government must consider a light-touch regulatory framework for the fantasy sports
industry given the dynamic and technical nature of the activities. This approach will be
facilitative of market-creation and market-growth. Self-regulation must also be the preferred
mode of governance to ensure ongoing transparency, consumer protection, and
accountability.

A single self-regulatory organisation for the fantasy sports industry should be recognised by
the Government. Such self-regulatory body should be a single- purpose fantasy sports
industry body and have membership of OFSP operators who, in aggregate, have as their
registered users at least 66% of the registered fantasy sports users in India.

The governance of the self-regulatory organisation should be undertaken by an independent
oversight board comprising of reputed persons with experience in governance, law and
administration, who may be elected or appointed by members of the self-regulatory
organisation for fixed terms.

The independent oversight board should be responsible for the implementation of the
uniform guidelines and principles and ensuring OFSPs’ continued adherence and compliance
therewith, including through periodic review of member operations.

All OFSPs that are members of the self-regulatory organisation should enjoy the benefit of the

safe- harbour exemption, subject to their adherence with the norms and procedures laid

down.
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* The self-regulatory organisation should establish an independent grievance redressal
mechanism to handle consumer/user complaints against OFSPs as well as any disputes that

arise between or relating to OFSPs.

*  While always deferring to the wisdom of the Hon’ble Supreme Court of India in all respects,
the creation of a cogent and effectively implemented uniform framework has the potential to
support the judicial determinations, reduce the burden on the courts and concurrently achieve
the objectives of public interest and consumer protection.

Pursuant to the deliberations at the consultation and in furtherance of the recommendations received,
NITI Aayog has taken the initiative to compile a list of guiding principles for the fantasy sports industry,
which are listed in Annexure 1 hereto. These guiding principles may be treated as a uniform
“regulatory sandbox” and may be recalibrated based on ongoing innovations and developments in

the sector.
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Annexure 1

[Draft] Guiding Principles for Online Fantasy Sports Platforms in India

The following guiding principles, to be implemented and overseen by the recognised self-regulatory

organisation for the fantasy sports industry, may be considered for supporting the fantasy sports sector

in a structured manner:

1.

~J

OFSP operators should remain in compliance with all applicable laws, regulations and rules in
force in India.

All formats of fantasy sports contests offered by OFSPs should remain skill- predominant. In
case an OFSP operator wishes to offer a pay-to-play variant of contest that varies from the
fantasy sports format judicially determined to constitute a game of skill, it should first obtain
approval from an independent evaluation committee, constituted by the recognised
self-regulatory organisation, that will undertake statistical and legal evaluation of such format
to ascertain and confirm that such format is skill-predominant in determining the winning
outcome. Such independent evaluation committee shall have the power to set rules or
recommend changes to formats that will be binding on OFSPs. OFSP operators will be
required to keep statistical data to track player/user performance on their platforms and
submit the same to the self-regulatory organisation periodically to demonstrate that the
formats deployed by the operator are skill predominant.

Pay-to-play formats of fantasy sports contests should not be offered by an OFSP operator to
users who are less than 18 years old. All necessary safeguards to protect minors must be
instituted.

A fantasy sports contest should generally relate to and emulate an entire real world officially
sanctioned sports contest as closely as possible and not infuse elements of chance that are not
present in the real-world contest, provided that this requirement may be waived by the
independent evaluation committee in cases it deems fit.

The terms of participation in fantasy sports contests should be fair and transparent, and all
users should be offered the same pre-declared rules, platform, opportunities and prizes as the
other users they compete against and should be provided a grievance redressal mechanism
for the redressal of their complaints.

OFSP operators should not offer or advertise gambling services or games of chance on their
OFSPs and should put in place industry standard policies and measures to prohibit and
prevent use of their OFSP for illegal purposes.

Advertising and promotion of fantasy sports contests, including any endorsement or
participant comments used by the operator for advertisements or promotions, (a) should be
fair and truthful, (b) should remain in compliance with the existing advertising standard of the
Advertising Standards Council of India and any other relevant body, (c) should neither
represent or imply that winnings in a contest are ‘assured’ or ‘guaranteed’ nor project fantasy
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sports as anything other than an amusement and fan engagement activity, and (d) should not
represent that the participation in fantasy sports is a source of sustenance, a means of earning
a livelihood, a lottery, a jackpot or an investment opportunity. In the same spirit, vigilance
should be exercised over claims made by third parties involved with training or offering other
services to users and organizing promotional events relating to fantasy sports contests.

The self-regulatory organisation should send a communication to all the States requesting
them to consider granting to OFSPs immunity from criminal prosecution or sanction in respect
of such formats of fantasy sports contests that are compliant with these guiding principles.
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Varun Gumber vs Union Territory on 15 September, 2017

J 34

Supreme Court - Daily Orders
Varun Gumber vs Union Territory on 15 September, 2017

ITEM NO.43 COURT NO.12 - SECTION IV-E

SUPREMECOURTOF - INDIA
RECORD OF PROCEEDINGS

Diary No(s). 27511/2017

(Arising out of impugned final judgment and order dated 18-04-2017
in CWP No. 7559/2017 passed by the High Court Of Punjab & Haryana

At Chandigarh)

VARUN GUMBER Petitioner(s

VERSUS

UNION TERRITORY, CHANDIGARH & ORS. Respondent (¢

(IA No.84407/2017-CONDONATION OF DELAY IN FILING and IA
N0.84413/2017-EXEMPTION FROM FILING C/C OF THE IMPUGNED JUDGMENT)

Date : 15-09-2017 This petition was called on for hearing today.

CORAM :
HON'BLE MR. JUSTICE ROHINTON FALI NARIMAN

HON'BLE MR. JUSTICE SANJAY KISHAN KAUL

For Petitioner(s) Anzu. K. Varkey, AOR

For Respondent(s) Ms. Amrreeta Swaarup, AOR

UPON hearing the counsel the Court made the following
ORDER

Delay condoned.

The Special Leave Petition is dismissed.

(R. NATARAJAN) (SAROJ KUMARI GAUR) COURT MASTER COURT MASTER Signature Not
Verified Digitally signed by RNATARAJAN Date: 2017.09.16 12:50:08 IST Reason:

indian Kanoon - http://indiankanoon.org/doc/160942730/
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